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Contract N1000010172

For

Administration of a Prescription Drug Card

And Mail Order Program

For the

County of Orange


This Contract Number N10000010172 for the administration of a Prescription Drug Card and Mail Order Program, hereinafter referred to as (“Contract”) is effective January 1, 2009 by and between the County of Orange, a political subdivision of the State of California, hereinafter referred to as “County” and Walgreens Health Initiatives, Inc., with a place of business at 1417 Lake Cook Road, Deerfield, IL, 60015-5238, hereinafter referred to as “Contractor”, which are sometimes individually referred to as “Party,” or collectively referred to as “Parties.”

RECITALS

WHEREAS, Contractor responded to a Request for Proposal (“RFP”) for the administration of a Prescription Drug Card and Mail Order Program.
WHEREAS, the Contractor represents that its services shall meet or exceed the requirements and specifications of the RFP; and

WHEREAS, the County Board of Supervisors has authorized the Purchasing Agent or his designee to enter into this Contract with Contractor for Professional Services to the administration of a Prescription Drug Card and Mail Order Program.
NOW, THEREFORE, the Parties mutually agree as follows:

ARTICLES

1. Scope of Work:  The Scope of Work for this Contract is attached hereto as Attachment A.

2. Pricing:  The Contract, as specified in Attachment B hereto, includes full compensation for providing all services to be provided under this Contract.

3. Invoicing/Payment:  All invoicing and payment for services performed under this Contract shall be as specified in Attachment B, hereto.

4. Contract Term:  The Term of this Contract shall commence on January 1, 2009 and shall terminate on December 31, 20112012, unless otherwise extended as provided herein.  The Term of this Contract may be extended for up to two (2) years one (1) additional one-year period by mutual agreement of the Parties.  Contract may then be extended for one (1) additional one-year period by mutual agreement of the Parties as permitted by Contractor’s participation in the County’s Voluntary Contract Cost Reduction Program. Permitted extensions of the Term as provided in this paragraph 4 shall not result in any change in any other term, condition or provision of this Contract.

5. Entire Agreement:  This Contract, including Attachments A through G, which are attached hereto and incorporated herein by this reference, contains the entire contract between the Parties with respect to the matters herein and there are no exceptions, alternatives, substitutions, revisions, understandings, agreements, restrictions, promises, warranties or undertakings, whether oral or written, other than those set forth herein or referred to herein.

6. Amendments:  No alteration or variation of the terms of this Contract shall be valid unless made in writing and signed by the Parties.

7. Governing Law and Venue:  This Contract has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California, 

without reference to conflict of laws provisions.  In the event of any legal action to enforce or interpret this Contract, the sole and exclusive venue shall be a court of competent jurisdiction located in Orange County, California, and the Parties hereto agree to and do hereby submit to the jurisdiction of such court, notwithstanding Code of Civil Procedure section 394.  Furthermore, the Parties specifically agree to waive any and all rights to request that an action be transferred for trial to another venue.

8. Appropriation/Contingency of Funds:  This Contract is subject to and contingent upon applicable budgetary appropriations being approved by the County of Orange Board of Supervisors for each fiscal year during the Term of this Contract.  If such appropriations are not approved, this Contract will be immediately terminated without penalty to the County.
9. Taxes:  Unless otherwise provided herein or by law, price quoted does not include California state sales or use tax.

10. Delivery:  Time of delivery of services is of the essence in this Contract.  County reserves the right to refuse any services and to cancel all or any part of the services that do not conform to the prescribed Scope of Work.

11. Independent Contractor:  Contractor shall be considered an independent contractor and neither Contractor, its employees, nor anyone working under Contractor shall be considered an agent or an employee of County.  Neither Contractor, its employees nor anyone working under Contractor, shall qualify for workers’ compensation or other fringe benefits of any kind through County.

12. Assignment or Sub-contracting:  The terms, covenants, and conditions contained herein shall apply to and bind the heirs, successors, executors, administrators and assigns of the Parties.  Furthermore, neither the performance of this Contract nor any portion thereof may be assigned or sub-contracted by Contractor without the express written consent of County Project Manager.  Any attempt by Contractor to assign or sub-contract the performance or any portion thereof of this Contract without the express written consent of County Project Manager shall be invalid and shall constitute a breach of this Contract.

13. Non-Discrimination:  In the performance of this Contract, Contractor agrees that it will comply with the requirements of Section 1735 of the California Labor Code and not engage nor permit any sub-contractors to engage in discrimination in employment of persons because of the race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, or sex of such persons.  Contractor acknowledges that a violation of this provision shall subject Contractor to all the penalties imposed for a violation of anti-discrimination laws or regulations including but not limited to Section 1720 et seq., of the California Labor Code.

14. Performance:  Contractor shall perform all work under this Contract, taking necessary steps and precautions to perform the work to County’s satisfaction.  Contractor shall be responsible for the professional quality, technical assurance, timely completion and coordination of all documentation and other services performed by the Contractor under this Contract.  Contractor shall perform all work diligently, carefully, and in a good and workman-like manner; shall furnish all labor, supervision, machinery, equipment, materials, and supplies necessary therefore; shall at its sole expense obtain and maintain all permits and licenses required by public authorities, including those of County required in its governmental capacity, in connection with performance of the services; and, if permitted to sub-contract, shall be fully responsible for all work performed by sub-contractors.

15. Errors and Omissions: All reports, files and other documents prepared and submitted by Contractor shall be complete and shall be carefully checked by the professional(s) identified by Contractor as Account Manager and key personnel, prior to submission to the County.  Contractor agrees that County review is discretionary and Contractor shall not assume that the County will discover errors and/or omissions.  If the County discovers any errors or omissions prior to approving Contractor’s reports, files and other written documents, the reports, files or documents will be returned to Contractor for correction.  Should the County or others discover errors or omissions in the reports, files or other written documents submitted by Contractor after County approval thereof, County approval of Contractor’s reports, files or documents shall not be used as a defense by Contractor in any action between the County and Contractor, and the reports, files or documents will be returned to Contractor for correction at no charge to County.

16. Warranty:  Contractor expressly warrants that the services covered by this Contract are: 1) merchantable and good for the ordinary purposes for which they are used; and 2) fit for the particular purpose for which they are intended.  Acceptance of this Contract shall constitute an agreement upon Contractor’s part to indemnify, defend and hold County and its indemnities, as identified in paragraph 19 below and as more fully described in paragraph 19, harmless from liability, loss, damage and expense, including reasonable counsel fees, incurred or sustained by County by reason of the failure of the services to conform to such warranties, faulty work performance, negligent or unlawful acts, and non-compliance with any applicable state or federal codes, regulations, ordinances, orders, or statutes, including the Occupational Safety and Health Act (OSHA) and the California Industrial Safety Act.  Such remedies shall be in addition to any other remedies provided by law.

17. Patent/Copyright Materials/Proprietary Infringement:  Contractor shall be solely responsible for clearing the right to use any patented or copyrighted materials in the performance of this Contract.  Contractor warrants that any software as modified through services provided hereunder will not infringe upon or violate any patent, proprietary right or trade secret right of any third party.  Contractor agrees that, in accordance with the more specific requirement contained in paragraph 19 below, it shall indemnify, defend and hold County and County Indemnitees harmless from any and all such claims and be responsible for payment of all costs, damages, penalties and expenses related to or arising from such claim(s), including, but not limited to, attorney’s fees, costs and expenses.

18. Compliance with Laws:  Contractor represents and warrants that services to be provided under this Contract shall fully comply, at Contractor’s expense, with all standards, laws, statutes, restrictions, ordinances, requirements, and regulations (collectively “laws”), including, but not limited to those issued by County in its governmental capacity and all other laws applicable to the services at the time services are provided to and accepted by County.  Contractor acknowledges that County is relying on Contractor to ensure such compliance, and pursuant to the requirements of paragraph 19 below, Contractor agrees that it shall defend, indemnify and hold County and County Indemnitees harmless from all liability, damages, costs and expenses arising from or related to a violation of such laws.
19. Indemnification and Insurance:  Contractor agrees to indemnify, defend with counsel approved in writing by County, and hold harmless County, its elected and appointed officials, officers, employees, agents and those special districts and agencies which County’s Board of Supervisors acts as the governing Board (“County Indemnitees”) from any claims, demands or liability of any kind or nature, including but  not limited to personal injury or property damage, arising from or related to the services, products or other performance provided by Contractor pursuant to this Contract.  If judgment is entered against Contractor and County by a court of competent jurisdiction because of the concurrent active negligence of County or County Indemnitees, Contractor and County agree that liability will be apportioned as determined by the court.  Neither Party shall request a jury apportionment.

INSURANCE PROVISIONS

Prior to the provision of services under this Contract, the Contractor agrees to purchase all required insurance at Contractor’s expense and to deposit with the County Certificates of Insurance, including all endorsements required herein, necessary to satisfy the County that the insurance provisions of this Contract have been complied with and to keep such insurance coverage and the certificates therefore on deposit with the County during the entire term of this Contract.   In addition, all subcontractors performing work on behalf of Contractor pursuant to this Contract shall obtain insurance subject to the same terms and conditions as set forth herein for Contractor.

Alternatively, Contractor may provide self insurance as described later in this section. 

All insurance policies required by this Contract shall declare any deductible or self-insured retention (SIR) in an amount in excess of $25,000 ($5,000 for automobile liability), which shall specifically be approved by the County Executive Office (CEO)/Office of Risk Management.  Contractor shall be responsible for reimbursement of any deductible to the insurer.  Any self-insured retentions (SIRs) or deductibles shall be clearly stated on the Certificate of Insurance.

If the Contractor fails to maintain insurance acceptable to the County for the full term of this Contract, the County may terminate this Contract.

Qualified Insurers

The policy or policies of insurance must be issued by an insurer licensed to do business in the State of California (California Admitted Carrier).

Minimum insurance company ratings as determined by the most current edition of the Best's Key Rating Guide/Property-Casualty/United States or ambest.com shall be A- (Secure Best's Rating) and VIII (Financial Size Category). 

If the carrier is a non-admitted carrier in the State of California, CEO/Office of Risk Management retains the right to approve or reject carrier after a review of the company’s performance and financial ratings.

The policy or policies of insurance maintained by the Contractor shall provide the minimum limits and coverage as set forth below:


Coverage





Minimum Limits

Commercial General Liability with broad form

$1,000,000 combined single 

property damage and contractual liability


limit per occurrence










$2,000,000 aggregate

Automobile Liability including coverage


$1,000,000 combined single

for owned, non-owned and hired vehicles


limit per occurrence

Workers' Compensation




Statutory

Employers' Liability Insurance



$1,000,000 per occurrence


Professional Liability Insurance



$5,000,000 per claims made 












or per occurrence


       (druggist liability for Contractor’s parent and affiliated company retail and mail order pharmacies)
All liability insurance, except Professional Liability (specifically, druggist liability for Contractor’s parent and affiliated company retail and mail order pharmacies), required by this Contract shall be at least $1,000,000 combined single limit per occurrence.  Professional Liability may also be provided on a “Claims Made” basis.  The minimum aggregate limit for the Commercial General Liability policy shall be $2,000,000.

The County shall be added as an additional insured on all insurance policies required by this Contract with respect to work done by the Contractor under the terms of this Contract (except Workers’ Compensation/Employers’ Liability and Professional Liability).  An additional insured endorsement evidencing that the County of Orange is an additional insured shall accompany the Certificate of Insurance.

All insurance policies required by this Contract shall be primary insurance, and any insurance maintained by the County shall be excess and non-contributing with insurance provided by these policies.  An endorsement evidencing that the Contractor’s insurance is primary and non-contributing shall specifically accompany the Certificate of Insurance for the Commercial General Liability.

All insurance policies required by this Contract shall give the County 30 days notice in the event of cancellation.  This shall be evidenced by an endorsement separate from the Certificate of Insurance.  In addition, the cancellation clause must include language as follows, which edits the pre-printed ACORD certificate:

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT.  BUT FAILURE TO MAIL SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE COMPANY, ITS AGENT OR REPRESENTATIVE.

All insurance policies required by this Contract shall waive all rights of subrogation against the County and members of the Board of Supervisors, its elected and appointed officials, officers, agents and employees when acting within the scope of their appointment or employment.

If Contractor’s Professional Liability policy is a “claims made” policy, Contractor shall agree to maintain professional liability coverage for two years following completion of this Contract.

The Commercial General Liability policy shall contain a severability of interest’s clause.
The Contractor is aware of the provisions of Section 3700 of the California Labor Code which requires every employer to be insured against liability for Workers’ Compensation or be self-insured in accordance with provisions of that code.  The Contractor will comply with such provisions and shall furnish the County satisfactory evidence that the Contractor has secured, for the period of this Contract, statutory Workers' Compensation insurance and Employers' Liability insurance with minimum limits of $1,000,000 per occurrence.

Insurance certificates should be forwarded to the agency/department address listed on the solicitation.  If the Contractor fails to provide the insurance certificates and endorsements within seven days of notification by CEO/Purchasing or the agency/department purchasing division, award may be made to the next qualified contractor.

County expressly retains the right to require Contractor to increase or decrease insurance of any of the above insurance types throughout the term of this Contract.  Any increase or decrease in insurance will be as deemed by County of Orange Risk Manager as appropriate to adequately protect County.

County shall notify Contractor in writing of changes in the insurance requirements.  If Contractor does not deposit copies of acceptable certificates of insurance and endorsements with County incorporating such changes within thirty days of receipt of such notice, this Contract may be in breach without further notice to Contractor, and County shall be entitled to all legal remedies.

The procuring of such required policy or policies of insurance shall not be construed to limit Contractor’s liability hereunder nor to fulfill the indemnification provisions and requirements of this Contract.

The County of Orange Certificate of Insurance and the Special Endorsement for the County of Orange, as required in this Section 19, can be utilized to verify compliance with the above-mentioned insurance requirements in place of commercial insurance certificates and endorsements.

If Contractor selects to self insurance as an alternative, the following will apply: 
Contractor will self-insure through its parent corporation in amounts consistent with industry standards, insurance for general and professional liability and such other insurance as may be necessary to insure Contractor, its employees and agents against any claim or claims for damages arising out of or in connection with its duties and obligations under this Agreement.  In addition, Contractor will require Participating Pharmacies and Participating Mail Service Pharmacy either to self-insure or to acquire and maintain, at their sole expense, professional and malpractice liability insurance, as well as comprehensive general liability insurance to insure against any claim for damages arising by reason of Participating Pharmacies’ or Participating Mail Service Pharmacy’s provision of prescription services to employees of County hereunder.

A. Contractor shall have the right and duty to defend the County of Orange from any and all liability claims or suits if there is any potential for indemnity under this Agreement on any theory arising from the negligent or willful actions of Contractor, its employees, officers or agents.

B. The provisions of California Civil Code, Section 2860 shall apply to any action which is covered by the duty to defend in this Agreement and solely for purposes of this Agreement, said provisions shall be interpreted as though Contractor was an insurer and the County of Orange was the insured.

C. If necessary, Contractor will contact the California Department of Motor Vehicles and use its best efforts to obtain a Certificate of Self Insurance.

20. Confidentiality:  Each Party agrees to maintain the confidentiality of all of the other Party’s records and information, except as required by the California Public Records Act, pursuant to all statutory laws relating to privacy and confidentiality that currently exist or exist at any time during the term of this Agreement.  All such records and information shall be considered confidential and kept confidential by each Party and such Party’s staff, agents and employees. 
21. Contractor Personnel:  Contractor warrants that all Contractor personnel engaged in the performance of work under this Contract shall possess sufficient experience and/or education and the required licenses set forth herein in good standing to perform the services requested by the County.  County expressly retains the right to have any of the Contractor personnel removed from performing services under this Contract to the County. To the extent consistent with applicable law and Contractor’s internal policies, Contractor shall use good faith efforts to effectuate the removal of the specified Contractor personnel from providing any services to the County under this Contract within one business day of notification by County.  County shall submit the request in writing to the Contractor’s Account Manager. The County is not required to provide any reason, rationale or additional factual information if it elects to request any specific Contractor personnel be removed from performing services under this Contract.
22. Contractor’s Account Manager and Key Personnel: Contractor shall appoint an Account Manager to direct the Contractor’s efforts in fulfilling Contractor’s obligations under this Contract.  This Account Manager shall be subject to approval by the County and, to the extent consistent with applicable law and Contractor’s internal polices, shall not be changed without the written consent of the County’s project manager, which consent shall not be unreasonably withheld. 
The Contractor’s Account Manager and key personnel shall be assigned to this project for the duration of this Contract and shall diligently pursue all work and services to meet the project time lines. Key personnel are those individuals who report directly to the Contractor’s Account Manager.

23. Project Manager: The County shall appoint a project manager to act as liaison between the County and the Contractor during the term of this Contract.  The County’s project manager shall coordinate the activities of the County staff assigned to work with the Contractor.  The County’s project manager shall have the right to require the removal and replacement of the Contractor’s Account Manager from providing services to County under this Contract.  The County’s Project Manager shall notify the Contractor in writing of such request for removal of Contractor’s Account Manager.  To the extent consistent with applicable law and Contractor’s internal policies, the Contractor shall use good faith efforts to effectuate the removal within one (1) day after written notice by the County’s project manager. The County’s project manager shall review and approve the appointment of the replacement for the Contractor’s Account Manager. The County is not required to provide any additional information, reason or rationale for the request for removal of Contractor’s Account Manager from providing services to County under this Contract. 
24. Reports/Meetings:  The Contractor shall develop reports and any other relevant documents necessary to complete the services and requirements as set forth in this Contract.  The County’s project manager and the Contractor’s Account Manager will meet on reasonable notice to discuss the Contractor’s performance and progress under this Contract.  If requested, the Contractor’s Account Manager and other project personnel shall attend all meetings. The Contractor shall provide such information that is requested by the County for the purpose of monitoring progress under this Contract.

25. Ownership of Documents:  The County has permanent ownership of all directly connected materials produced under this Contract by the Contractor for the County.  All documents, reports and other incidental or derivative work or materials furnished hereunder for the County shall become and remain the sole properties of the County and may be used by the County as it may require without additional cost to the County.  None of the documents, reports and other incidental work or furnished materials produced for the County shall be used by the Contractor without the express written consent of the County. 
26. Title to Data:  All materials, documents, data or information obtained from the County data files or any County medium furnished to the Contractor in the performance of this Contract will at all times remain the property of the County.  Such data or information may not be used or copied for direct or indirect use by the Contractor after completion or termination of this Contract without the express written consent of the County, except as otherwise required by law or other legal obligation. Except as otherwise required by law or other legal obligation, all materials, documents, data or information, including copies, must be destroyed or returned to the County at the end of this Contract.  Notwithstanding the foregoing, however, nothing in this Section 26 will prohibit Contractor from using aggregate data that does not contain protected health information or identify the County by name or inference. 
27. Records: The Contractor shall keep an accurate record of relevant documents used or created by Contractor and the sub-contractors working for Contractor in the performance of this Contract.  Such record shall be available for periodic inspection by the County at reasonable times. OK
28. Audits/Inspections:  Contractor agrees to permit the County’s Auditor-Controller or the Auditor-Controller’s authorized representative (including auditors from a private auditing firm hired by the County) access during normal working hours to all books, accounts, records, reports, files, financial records, supporting documentation, including payroll and accounts payable/receivable records, and other papers or property of Contractor to the extent such documents are relevant to Contractor’s performance under this Agreement for the purpose of auditing or inspecting any aspect of performance under this Contract.  The inspection and/or audit will be confined to those matters connected with the performance of the Contract including, but not limited to, the costs of administering the Contract.  The County will provide reasonable notice of such an audit or inspection.

The County reserves the right to audit and verify the Contractor’s records before final payment is made.

Contractor agrees to maintain such records for possible audit for a minimum of three years after final payment, unless a longer period of records retention is stipulated under this Contract or by law.  Contractor agrees to allow interviews of any employees or others who might reasonably have information related to such records.  Further, Contractor agrees to include a similar right to the County to audit records and interview staff of any sub-contractor related to performance of this Contract.

Should the Contractor cease to exist as a legal entity, the Contractor’s records pertaining to this Contract shall be forwarded to the surviving entity in a merger or acquisition or, in the event of liquidation, to the County’s project manager.
Notwithstanding anything to the contrary set forth in this Agreement, the terms of this Section 28 do not give the County access to contracts entered into between Contractor and third parties, including, without limitation, network pharmacies and pharmaceutical manufacturers. 
29. Publication:  Neither Party may advertise or use any trademarks, service marks and/or symbols of the other Party without first receiving the written consent of the Party owning the mark and/or symbol, subject to the terms and conditions set forth in this paragraph.  The County may reference the name and the addresses of Contractor and participating pharmacies in informational patient brochures regarding the services provided hereunder, provided that any and all descriptions and representations concerning Contractor and the services provided hereunder are true, accurate, and consistent with the terms of this Agreement.  Contractor may reference the County’s name and logo to inform the general public of Contractor’s and participating pharmacies’ roles in providing services hereunder.  Subject to the foregoing and, to the extent applicable, no copies of schedules, written documents, and computer based data, photographs, maps or graphs, resulting from performance or prepared in connection with this Contract, are to be released by Contractor and/or anyone acting under the supervision of Contractor to any person, partnership, company, corporation, or agency, without prior written approval by the County, except as necessary for the performance of the services of this Contract.  All press releases, including graphic display information to be published in newspapers, magazines, etc., are to be administered only by the County unless otherwise agreed to by both Parties. 
30. Conflict of Interest: The Contractor shall exercise reasonable care and diligence to prevent any actions or conditions that could result in a conflict with the best interests of the County.  This obligation shall apply to the Contractor; the Contractor’s employees, agents, and relatives; sub-tier Contractor’s and third parties associated with accomplishing services hereunder. The Contractor’s efforts shall include, but not be limited to establishing precautions to prevent its employees or agents from making, receiving, providing or offering gifts, entertainment, payments, loans or other considerations which could be deemed to appear to influence individuals to act contrary to the best interests of the County. The County Board of Supervisors policy prohibits its employees from engaging in activities involving a conflict of interest.  The Contractor shall not, during the period of this Contract, employ any County employee for any purpose.

31. Termination:  In addition to any other remedies or rights it may have by law, County has the right to terminate this Contract without penalty immediately with cause or after 180 days’ written notice without cause, unless otherwise specified.  Cause shall be defined as any breach of this Contract, any misrepresentation or fraud on the part of the Contractor.  Exercise by County of its right to terminate the Contract shall relieve County of all further obligations, except for payment obligations due to Contractor through the date of termination.  In addition to any other remedies or rights it may have by law, Contractor has the right to terminate this Agreement  after 180 days written notice without cause and less time with cause, as defined below. Cause shall be defined as any breach of this Agreement, any misrepresentation or fraud. 
32. Breach of Contract: The failure of either Party to comply with any of the terms, provisions, covenants or conditions of this Contract shall constitute a material breach of this Contract.  In such event the non-Breaching Party may, and in addition to any other remedies available at law, in equity, or otherwise specified in this Contract: 
a. Afford the breaching Party written notice of the breach and ten (10) calendar days or such shorter time that may be specified in this Contract within which to cure the breach; and/or
b. With respect to breach by contractor, County may discontinue payment to the Contractor for and during the period in which the Contractor is in breach; and offset against any monies billed by the Contractor but yet unpaid by the County those monies disallowed pursuant to the above; and/or
c. With respect to a material breach by Contractor, the County may terminate this Agreement at the end of the 10 day cure period set forth above; and/or

d. With respect to a material breach by the County, Contractor may terminate this Agreement fifty (50) days following the end of the 10 day cure period set forth above; and/or
e. Notwithstanding the terms in Section 32.d., if breach by the County is due to failure to pay, Contractor will give the County thirty (30) days prior written notice to cure the breach; if the breach is not cured at the end of the thirty (30) days, the Agreement will terminate.

33. Disputes:  The Parties shall deal in good faith and attempt to resolve potential disputes informally. If a dispute concerning a question of fact arising under the terms of this Contract is not disposed of in a reasonable period of time by the Contractor’s Account Manager and the County’s project manager, such matter shall be brought to the attention of the Purchasing Agent by way of the following process:

a. The Contractor shall submit to the Deputy Purchasing Agent a written demand for a final decision regarding the disposition of any dispute between the Parties arising under, related to, or involving this Contract, unless the County, on its own initiative, has already rendered such a final decision.

b. The Contractor’s written demand shall be fully supported by factual information, and, if such demand involves a cost adjustment to this Contract, the Contractor shall include with the demand a written statement signed by a senior official indicating that the demand is made in good faith, that the supporting data are accurate and complete, and that the amount requested accurately reflects the amount for which the Contractor believes the County is liable.
c. Pending the final resolution of any dispute arising under, related to, or involving this Contract, the Contractor agrees to diligently proceed with the performance of his Contract, including the provision of services.  The Contractor’s failure to diligently proceed shall be considered a material breach of this Contract. Any final decision of the County shall be expressly identified as such, shall be in writing, and shall be signed by the County’s Purchasing Agent or his designee.  If the County fails to render a decision within 90 days after receipt of the Contractor’s demand, it shall be deemed a final decision adverse to the Contractor’s contentions.

34. Orderly Termination: Upon termination or other expiration of this Contract, each Party shall promptly return to the other Party all papers, materials, and other properties of the other held by each for purposes of execution of the Contract.   In addition, each Party will assist the other Party in orderly termination of this Contract and the transfer of all aspects, tangible and intangible, as may be necessary for the orderly, non-disruptive business continuation of each Party.

35. Force Majeure:  Contractor shall not be in breach of this Contract during any delay beyond the time named for the performance of this Contract caused by any act of God, war, civil disorder, employment strike or other cause beyond its reasonable control, provided Contractor gives written notice of the cause of the delay to County within 36 hours of the start of the delay and Contractor avails himself of any available remedies.

36. Consent to Breach Not Waiver:  No term or provision of this Contract shall be deemed waived and no breach excused, unless such waiver or consent shall be in writing and signed by the Party claimed to have waived or consented.  Any consent by any Party to, or waiver of, a breach by the other, whether express or implied, shall not constitute consent to, waiver of, or excuse for any other different or subsequent breach.

37. Remedies Not Exclusive:  The remedies for breach set forth in this Contract are cumulative as to one another and as to any other provided by law, rather than exclusive; and the expression of certain remedies in this Contract does not preclude resort by either Party to any other remedies provided by law.
38. Notices: Any and all notices, requests demands and other communications contemplated, called for, permitted, or required to be given herein shall be in writing, except through the course of the County’s project manager and Contractor’s Account Manager routine exchange of information and cooperation during the terms of the work and services.  Any written communications shall be deemed to have been duly given upon actual in-person delivery, if delivery is by direct hand or upon delivery on the actual day of receipt or no greater than four calendar days after being mailed by US certified or registered mail, return receipt requested, postage prepaid, whichever occurs first.  The date of mailing shall count as the first day.  All communications shall be addressed to the appropriate Party at the address stated herein or such other address as the Parties hereto may designate by written notice from time to time in the manner aforesaid.
      County: 
Human Resources/Employee Benefits
Human Resources/Employee Benefits
Attn:  Project Manager, Julie Nguyen
Attn:  Tracy Vonada
333 W. Santa Ana Blvd., 2nd Floor

333 W. Santa Ana Blvd., 2nd Floor
Santa Ana, Ca  92701


Santa Ana, CA  92701
Phone:  714-834-2978 


Phone:  714-834-2081

Email:  Julie.Nguyen2@ocgov.com

Email:  Tracy.Vonada@ocgov.com

	Contractor:
	Walgreens Health Initiatives, Inc.
Attn: Client Services

1417 Lake Cook Road

Deerfield, IL  60015

Phone: 847-374-2640

With a copy to:  WHI Legal Dept. (mnc) at 1411 Lake Cook Road, Deerfield, IL 60015
	Walgreens Health Initiatives, Inc.
Attn :  Elaine Lynch, Account Manager 
101 N. 1st Avenue, Suite 1900

Phoenix, AZ  85003

Phone:  602-685-6913

Email: Elaine.lynch@walgreens.com



39. County Child Support Enforcement:  Contractor is required to comply with the child support enforcement requirements of the County.  Failure of the Contractor to comply with all federal, state, and local reporting requirements for child support enforcement or to comply with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment shall constitute a material breach of the Contract.  Failure to cure such breach within 60 calendar days of notice from the County shall constitute grounds for termination of this Contract.

40. Change Of Ownership:  Contractor agrees that if there is a change or transfer in ownership of Contractor’s business prior to completion of this Contract, the new owners shall be required under terms of sale or other transfer to assume Contractor’s duties and obligations contained in this Contract and complete them to the satisfaction of County.

41. Precedence: The documents herein consist of this Contract and its attachments.  In the event of a conflict between or among the Contract documents, the order of precedence shall be the provisions of the main body of this Contract, i.e., those provisions set forth in the articles of this Contract, and then the attachments and exhibits.
42. Headings:  The various headings and numbers herein, the grouping of provisions of this Contract into separate clauses and paragraphs, and the organization hereof are for the purpose of convenience only and shall not limit or otherwise affect the meaning hereof.
43. Severability:  If any term, covenant, condition or provision of this Contract is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions hereof shall remain in full force and effect and shall in no way be affected, impaired or invalidated thereby.

44. Calendar Days:  Any reference to the word “day” or “days” herein shall mean calendar day or calendar days, respectively, unless otherwise expressly provided.

45. Attorney Fees:  In any action or proceeding to enforce or interpret any provision of this Contract, or where any provision hereof is validly asserted as a defense, each Party shall bear its own attorney’s fees, costs and expenses.

46. Waiver Of Jury Trial:  Each Party acknowledges that it is aware of and has had the opportunity to seek advise of counsel of its choice with respect to its rights to trial by jury, and each Party, for itself and its successors, creditors, and assigns, does hereby expressly and knowingly waive and release all such rights to trial by jury in any action, proceeding or counterclaim brought by any Party hereto against the other (and/or against its officers, directors, employees, agents, or subsidiary or affiliated entities) on or with regard to any matters whatsoever arising out of or in any way connected with this Contract and /or any other claim of injury or damage.

47. Interpretation:  This Contract has been negotiated at arm’s length and between persons sophisticated and knowledgeable in the matters dealt with in this Contract.  In addition, each Party has been represented by experienced and knowledgeable independent legal counsel of their own choosing, or has knowingly declined to seek such counsel despite being encouraged and given the opportunity to do so.  Each Party further acknowledges that they have not been influenced to any extent whatsoever in executing this Contract by any other Party hereto or by any person representing them, or both.  Accordingly, any rule of law (including California Civil Code Section 1654) or legal decision that would require interpretation of any ambiguities in this Contract against the Party that has drafted it is not applicable and is waived.  The provisions of this Contract shall be interpreted in a reasonable manner to affect the purpose of the Parties and this Contract.

48. Authority:  The Parties to this Contract represent and warrant that this Contract has been duly authorized and executed and constitutes the legally binding obligation of their respective organization or entity, enforceable in accordance with its terms.
49. Health Insurance Portability and Accountability Act (HIPAA): Contractor understands and agrees that the disclosure of PHI by a health care component of a covered entity is subject to the HIPAA Privacy Rule, Contractor understands and agrees that it is a Business Associate of County for the purposes of the HIPAA Privacy Rule.  Therefore, the provisions set forth in Attachment E hereto shall be operative and control the Business Associate relationship of the parties.  Nothing in Attachment E shall be considered a waiver of the limitation on subcontracting as set forth in this Contract.
50. Survival:  Notwithstanding any provision to the contrary herein, the provisions of paragraphs 15, 16, 17, 18 and 19 shall survive the termination of this Contract.
SIGNATURE PAGE

The Parties hereto have executed this Contract on the dates shown opposite their respective signatures below.
CONTRACTOR*: Walgreens Health Initiatives, Inc.
Print Name




Title

Signature




Date

Print Name




Title

Signature




Date

* If the Contractor is a corporation, signatures of two specific corporate officers are required as further set forth.

The first corporate officer signature must be one of the following: 1) the Chairman of the Board; 2) the President; 3) any Vice President.

The second corporate officer signature must be one of the following: a) Secretary; b) Assistant Secretary; c) Chief Financial Officer; d) Assistant Treasurer.
In the alternative, a single corporate signature is acceptable when accompanied by a corporate resolution demonstrating the legal authority of the signature to bind the company.

*************************************************************************************
County of Orange, a political subdivision of the State of California

_____________________________________________________________________________________
Print Name




Title

_____________________________________________________________________________________
Signature




Date


*************************************************************************************
Approved by Board of Supervisors on: 
Date_____________________

APPROVED AS TO FORM:

___________________________
    Office of County Counsel

   Orange County, California
Attachment A

Scope of Work

Definitions

1. “Average Wholesale Price” or (AWP) shall have the meaning set forth in Attachment F.

2. “Benefits Administrator” means a self-service contractor with which the County has a contract to provide full Benefits administration such as benefits eligibility and enrollment.

3. “Brand Name Drug” means a drug that has a trade name and may only be produced and sold by the pharmaceutical company holding the patent or a pharmaceutical company that has been licensed and authorized by the patent holder to produce and sell the drug.

4. “Copayment” shall mean a dollar amount or percentage of cost that a Participant is responsible for paying for a specific prescription medication, OTC medication or other supply or service based on the County’s Plan Description, and includes, but is not limited to, coinsurance, co-payment and deductible.

5. “County” means County of Orange.

6. “Concurrent Drug Utilization Review” (CDUR) is a program designed to measure and to assess the proper use of medication based on predetermined standards. Used to ensure correct prescribing by detecting inappropriate or unnecessary drug therapy through edits monitoring individual drugs, drug classes or specified disease. CDUR also includes encouragement of and the awareness of opportunities for the substitution of generic drugs for brand drugs when of equal therapeutic value.

7. “Enrollee” means eligible subscribers and dependents enrolled in the County’s Premier Wellwise and Wellwise plans.

8. “Explanation of Benefit” (EOB) is a periodic summary Statement of Plan and Participant paid amounts sent to Participants.

9. “Formulary” means the Contractor’s preferred drug list developed and maintained by the Contractor's P&T Committee and hereby adopted by the County. 
10. “Generic Drug” means a drug that is therapeutically equivalent (identical in strength, concentration and dosage form) to a Brand Name Drug and that generally is made available when patent protection expires on the Brand Name Drug. Generic Drugs include all products involved in patent litigation, single-source generics and generic drugs that may only be available in a limited supply. Once a drug is designated as a generic it shall remain designated as such throughout the term of the contract unless the original designation was made in error.

11. “Health Plan Administrator” means a third party administrator (TPA) with which County has contracted to administer and process claims for the health plan.

12. “Identification Cards” shall mean printed identification cards containing specific information about the prescription drug benefit that will be used by plan Participants. 

13. “Implementation Date” means January 1, 2009, or such other date as the Parties mutually agree in writing on which Contractor shall begin to provide pharmacy benefit management services to the County pursuant to this RFP.

14. “MAC” Contractor’s Maximum Allowable Cost List(s) of Generic Drugs that will be reimbursed to Pharmacy at the compensation levels established by Contractor.  MAC List is subject to periodic review and modification by Contractor.  “MAC” means the maximum allowable cost for a Contractor determined list of retail generic drugs. It is derived from an analysis of several pricing information sources that include Wholesale Acquisition Cost from national wholesalers such as Cardinal and McKesson and Federal Upper Limit prices from the Centers for Medicare and Medicaid Services. The marketplace is continually monitored for price changes that may affect a drug’s MAC price; it shall be readily available in the market. Individual MAC prices are calculated based on MAC prices from generic vendors that comprise the majority of prescription claims for a particular drug.   
15.  “Participating Pharmacy” means a pharmacy which has agreed to provide prescription drug services to Participants.

16. “Pharmaceutical Manufacturer” means a pharmaceutical, biotech or device company which has entered into an agreement with the Contractor to offer rebates on pharmaceutical products, supplies or services utilized by Participants.

17. “Plan Description” means the benefit document prepared by the Contractor in conjunction with the County and approved in writing by the County, which is used by the Contractor in processing prescription drug claims in connection with this Contract.

18. “Prescription Drug Services” means the prescription drug services or supplies that are covered by the Plan as reflected in the County’s Plan Description.

19. “Project Manager” means Assistant Director of Human Resources, Employee Benefits or his/her designee.

20. “Rebates” means all Base, Formulary, incentive and market share rebates received from pharmaceutical manufacturers that are directly attributable to Prescription Drug Services provided to Participants and are a part of administering Formulary and rebate management services.

21. “Usual and Customary” or “U&C” means the amount a Participating Pharmacy would charge to a cash paying customer for same strength, quantity and dosage form of a covered drug, as of the date the prescription is filled.

Contractor will provide, at a minimum, the following services:

I. Financial/Pricing Terms

a. Contractor shall agree to disclose ALL PBM revenue sources and to pass through 100% of ALL negotiated AWP discounts, dispensing fees, rebates, and MAC pricing as applicable.
Pass-through pricing shall be available on ALL Brand Name and generic drugs covered by the County pharmacy benefit program and dispensed through the retail delivery channel to eligible participants under this prescription plan.

b. Contractor shall pass through 100% of the contracted retail network discounts and dispensing fees on a claim by claim basis. There shall be no “spread” pricing (i.e. the reimbursed amount shall equal the amount billed). The Contractor cannot front-load, pre-load, or cross-subsidize any guaranteed pricing components to the County.  

c. Contractor shall offer an annual minimum brand discount guarantee (in aggregate), exclusive of U&C claims (retail only) and the impact of MAC on multi-source brand claims, with actual contracted pharmacy rates passed through to the County for each individual claim. 

d. Contractor shall be willing to provide network pharmacy contracted discounts and dispensing fees for the County’s top 25 utilized pharmacies as part of the quarterly reporting package listed in Attachment D.

e. Contractor shall offer an annual minimum overall effective generic discount (in aggregate), inclusive of the Contractor’s MAC requirement, with actual contracted pharmacy rates pass through to the County for each individual claim.

f. All rebate proposals shall be backed by a minimum “per claim” guarantee, inclusive of both brand and generic claims at retail and mail order (including all claims regardless of generic exclusivity status). 
g. Contractor shall designate one pricing source (e.g., First DataBank, MediSpan, etc.) for purposes of identifying and pricing drugs as brands and generics.  
h. Contractor shall confirm that if a participant pays 100% of the cost of a prescription, the County will not be billed for any portion of the claim exclusive of any applicable administrative fees. 

i. County participants shall always pay the lower of:

i. Copayment,

ii. U&C amount, or

iii. Eligible Charge (AWP discount plus dispensing fee). 
j. The guaranteed discount rates shall exclude the following from the calculation:

i. Compounds, and

ii. Zero balance claims. 

k. Compounds and zero balance claims shall not processed at a 100% discount. 

l. All retail claims shall be adjudicated at the lesser of: 

i. The guaranteed AWP discount plus dispensing fee, 

ii. MAC plus dispensing fee, or 

iii. The provider’s submitted U&C amount.

m. Generic discount guarantees and rebates for retail and mail order shall not exclude any generic products, as defined above.

n. Contractor shall provide a Generic MAC Program to the County participants that includes the following:

i. A requirement that all generic drugs be A-B rated, and

ii. Notification to the County of any change to the MAC list upon the County’s request, and

iii. Disclosure of current MAC rates upon the County request, as appropriate.

o. Contractor shall adjudicate specialty drug claims that process through the Specialty Pharmacy according to the specialty pricing schedule. All specialty drug claims dispensed at retail shall be priced at the guaranteed discounts and dispensing fees for non-specialty drugs dispensed at retail and be included in the Contractor’s guaranteed retail discounts and dispensing fees. 

p. All mail order shipping costs (standard delivery) shall be underwritten into the proposed mail order pricing. Administrative or dispensing fees may not be adjusted during the contract term for postage rate increases. 

q. Contractor shall provide a quarterly rebate report with associated claim counts.

r. Contractor shall offer rebates for all specialty drugs dispensed at retail.

s. Contractor shall pay rebate guarantees within 90 days of the last day of the quarter in which the associated claims were incurred with a full annual reconciliation provided within 150 days after the end of the year.

t. Contractor shall offer a competitive generic dispensing rate guarantee at both retail and mail order for each year of the contract. Generic Dispensing Rate (GDR) shall be defined as the number of generic prescriptions dispensed divided by the total number of prescriptions dispensed (brand and generic) on an annual basis. 

u. The quoted GDR shall not exclude any generic products, as defined and agreed within the Scope of Work.

v. Contractor shall guarantee the financial elements of its proposal for the life of the contract. 

w. All proposed guarantees shall be evaluated and reported quarterly and paid and reconciled annually against actual results and shall be backed dollar-for-dollar such that the County is made whole if any quarterly guarantee fails to be met. Shortfalls in one component guarantee may not be offset by overages in another component guarantee. 

x. Aggregate guaranteed AWP discounts and dispensing fees shall be reported and reconciled within 90 calendar days after each calendar quarter against the County’s actual claims experience and all penalties shall be paid by the Contractor within 180 days after the end of each contract year.  

y. Contractor shall include mutually agreeable verbiage in the final contract that addresses future changes in use of AWP as a pricing benchmark and the publication of AWP by First Data Bank. 

z. Contractor shall uphold contractual pricing for the life of the contract should the County’s claims volume or membership increase or decrease by less than or equal to 20%.

aa. Contractor shall allow the County the right to terminate without penalty in the event parties cannot mutually agree on a proposed pricing change at the end of the Contract’s initial Term.

II. Audit Rights

a. Contractor shall provide unrestrictive operational and financial audit rights, including appropriate access to MAC rates and the formulary rebate program, including the processes for reporting data to manufacturers, accounting for rebates earned, and allocating rebate payments to the County. 

b. Audits shall be performed by the County or a designated, independent third party chosen by the County under the terms of a signed confidentiality and non-disclosure agreement. The designated auditor shall operate under a confidentiality agreement covering all external parties, as well as other divisions of its firm. 

c. The County requires the ability to conduct these audits at any time during the contract term upon 30-days written notice to the Contractor. Contractor shall not limit the time period of paid claims to be audited. 

d. The County shall be responsible for payment of an auditor, but shall not be responsible for any Contractor expenses related to an operational or financial audit, including the provision of records. 

e. Contractor shall support the desire for the County to audit performance metrics at any time during the contract term. 

f. Contractor shall disclose and provide the County access to full retail network contracts upon request at any time during the contract term.

g. Contractor shall provide the County with access to the adjudication screens of the Contractor’s claims adjudication system for verification of applicable pricing. 

h. For purposes of reviewing the contracted pharmacy provider rates, Contractor shall agree to fund the cost of a post-implementation audit up to $35,000 during the initial year of the contract.

i. Contractor shall agree to support the County in the auditing of Pass through reimbursement rates of network pharmacies. Specifically, upon request of the County, Contractor shall agree to provide adjudication claim information that would be necessary to randomly audit claims
processed at top volume pharmacies. The adjudication information shall include, but not be limited to, a screen shot of the claim detailing the AWP discount applied to that claim. Contractor shall agree to provide such screen shots (or some alternative adjudication system document) to demonstrate that discounts were accurately applied to the claim.  Contractor shall agree to provide this information of a minimum of 25 and a maximum of 30 claims at a random interval at least 6 times and no more than 8 times throughout each contract year. Charges of $10 per claim for such research and documentation customarily apply.  Contractor shall also agree to supply the network pharmacy contract rate so that information on the screen shots can be validated. 

j. Contractor shall be required to provide written notification to the County of major network re-contracting efforts (e.g. those involving the top 5 chains and high volume independent contracts) which, in Contractor's sole discretion, may have an adverse material impact on services provided to Client.  Contractor shall also agree to supply the network pharmacy contract rate so that information on the screen shots can be validated.
k. Contractor and County shall conduct annual reviews of the AWP price change specified in Attachment F, at the County’s request and at no additional cost to the County, to ensure that cost-neutrality has been maintained as required
III. Account Management
a.
Contractor shall:

i. Provide an account management team that is experienced in services similar to County’s, trained in the County’s plan issues, accessible to the County geographically and with sufficient capacity and authority to respond to the County’s issues in a timely manner.

ii. Provide an Account Manager as primary point-of-contact for day-to-day communications with the County and have an Account Assistant Manager and back-up plan when the primary person is unavailable.

iii. Provide an escalation process to assist in matters which are unable to be resolved at the account team level.

iv. Allow the County administration 30 days advance notice of any planned change in the primary account manager.

v. Provide the County administration the right to interview and agree to the intended replacement of the primary account manager. The County shall provide written or verbal approval of all proposed replacements.

vi. Provide access to an electronic tracking and resolution log of the County issues.

vii. Provide documentation of a process for prompt issue resolution in the event of a failure to perform a required service.

viii. Attend monthly teleconferences and in person quarterly and annual program reviews on site as requested at the County benefits office to review Plan benefit performance, clinical issue, new therapeutic options, programs, financial results and servicing of County’s account.

b. Contractor shall provide a cohesive, dedicated and responsive Account Management team, including Clinical Pharmacist support and a Customer Service Liaison, focused on proactive and efficient management of the pharmacy drug program service, the operations and cost trend. The assigned Account Management team shall have accountability and authority to respond and resolve inquiries, requests, and issues raised by the County to assure compliance and overall service quality. 

c. Each individual of the account management team assigned to County will have at least two years experience in prescription drug benefit account management, and will be available to County during normal business hours. In the event the primary account manager is not available, County is to have a back-up contact person with a guaranteed return call guarantee within 24 hours.  

d. The core participants of the Account Management team, including a minimum of the Executive Sponsor, Account Director, Account Manager, Pharmacist, and Benefits Analyst shall meet on site with the County representatives quarterly. 

e. Contractor shall have an assigned Clinical Pharmacist Manager that will dedicate a portion of his/her work hours to the County to provide analytical assistance, clinical advice, and/or working with the County providers/pharmacies on clinical programs. The assigned Pharmacist will serve as a point-of-contact for the County, as needed.

f. The assigned Account Management team shall review the pharmacy section of the County’s Plan Documents for accuracy and document any changes that occur each year as part of the base administrative fees and at no additional charge to the County.

g. At the request of County, Contractor shall be available to participate in all of County’s open enrollment meetings and heath fairs through out the year up to a maximum of twenty one (21) meetings per calendar year. Attendance and promotional materials to be provided by Contractor as part of the base administrative fees and at no additional charge to the County.

h. Contractor will pay all expenses for two County staff persons to attend the Contractor’s annual conference/client meeting. 

i. Contractor shall provide flexible plan design capabilities and flexible plan administration to enhance the integration of the County’s pharmacy benefit plans with other health and disease management programs. 

j. Contractor shall provide enrollment support specific to the County‘s plan design, including welcome packets, handbooks, and ID card production and distribution, as part of the base administrative fees and at no additional charge to the County.

k. Contractor shall notify the County within 30 days of purchase, acquisition, and any other change in its ownership or partners or control affecting 10% or greater interest, any acquisition by it of 10% or greater interest in any subsidiary, and any new agreement with, by, or between any affiliates that is relevant to the contract.

l. No services provided to the County will be provided offshore.

m. Contractor shall submit a comprehensive Account Management Quality Improvement plan, complete with measurable/goals, for consideration by the County.  The County shall review the proposed plan and make modifications to ensure all service gaps are documented. The Quality Improvement will be incorporated in the Account Management Team scorecard.  Executive Account Manager cannot be assigned any additional accounts (beyond the current load of six clients) until the time that the County is fully satisfied that the Account Management Quality Improvement plan has achieved the agreed upon goals.

IV. Participant Services

a. Contractor shall, at County’s discretion, produce and distribute communication material to participants which shall include, but not be limited to: program announcement letters and brochures, network pharmacy directories, periodic updates, customized communications, and mutually agreed upon communications targeted to specific participants and/or groups of participants. Mail order pharmacy communications shall include but not be limited to: mutually agreed upon educational material and coupons. Contractor shall perform the aforementioned distribution of communication materials at least twice a year at no charge to the County. Materials shall be offered as part of the base administrative fees with no additional cost to County, it being understood that the County will be responsible for the cost of postage of any distribution of communication materials in excess of two.

b. Contractor shall customize open enrollment welcome package materials. County logo, plan name, dedicated phone number and website address will be required on forms and County specific website pages. Standard language that does not apply to the County will need to be removed. This shall be part of the base administrative fees and at no charge to County.

c. Contractor shall provide customer service activities to include, but not limited to: one dedicated single front-end, toll-free number with touch tone routing, for County participants with questions concerning their prescription (retail, mail or specialty), to refill a mail order or specialty prescription, to check on a mail order or specialty prescription, etc.; a voice response system with a user-friendly menu and alternative language options (or access to language translation services); and system availability 24 hours a day/7 days a week/365 days a year as part of the base administrative fees with no additional cost to the County.
d. Contractor shall provide a toll free number for Contractor’s Customer Service Department, which is available 24-hours-a-day, 365 days a year, including holidays, for County’s participants to access a registered Pharmacist for their medical questions regarding prescriptions filled through Contractor.

e. Contractor shall provide a toll-free number for ordering refills of prescriptions through the mail order pharmacy, 24 hours a day, 365 days a year, including holidays.

f. Contractor shall provide IVR and Web access for participant access including mail service refills, benefit information, mail service prescription tracking, and ordering, forms, pricing, pharmacy locator and benefit information.
g. Contractor shall provide a designated, trained Customer Service Center (CSR) team for County with electronic access to eligibility, mail order claims, and claims history from all of the claims adjudication systems. At a minimum, this designated team shall be responsible for taking all calls from County participants between the hours of 7:00 AM and 9:00 PM Pacific Time zone Monday - Friday and 8:00 AM to 5:00 PM Pacific Time zone Saturday and Sunday. Calls outside of these hours may be taken by CSRs that are trained on County benefits, but not part of the designated team.

h. Contractor shall ensure that people with limited English proficiency and those who are deaf or hearing impaired have access to communication services that enable participants to utilize the phone lines.

i. Contractor shall develop and use alternate ID numbers for participant identification in a format and style approved by County.

j. Contractor shall provide annual participant-specific satisfaction surveys with a statistically valid sample size that includes participants that have utilized services from mail order and accessed call center Customer Services Representatives. County shall be able to customize this survey at no additional charge.
k. Contractor shall at the County’s request conduct a County’s specific survey at no cost to the County if the Quality criteria and Standard from remedial training of the Customer Service staff in the Account Management Quality Improvement plan are not met within the specified timeline; or any three (3) of the seven (7) “Customer Services” performance guarantees listed in attachment E are not met for two consecutive quarters.  If the outcomes of the County’s specific survey resulted in a satisfaction of less than 90%, Contractor will implement a quality improvement plan to improve the satisfaction rate.
V. Clinical Programs and Formulary Management

a. Contractor shall adhere to, develop and administer a clinically sound formulary program, including ongoing P&T Committee review and maintenance. 

b. Contractor shall adhere to and support the use of evidence-based literature in the development of utilization management programs. 

c. Contractor shall agree that the County is not mandated to participate in therapeutic interchange (i.e., “switch”) programs. 

d. Contractor shall offer clinical program fees with no shared savings for the duration of this contract.

e. Contractor shall provide DUR programs integrated across the retail, mail order and specialty distribution channels as part of the base administrative fees and at no additional charge to the County. 

f. Requirements for Contractor’s pharmacies shall include at least the following POS DUR activities:

i. Determination medication formulary status

ii. Monitor for drug-drug and drug disease state interactions

iii. Verify appropriate dosage(s)

iv. Over and under utilization

v. Potential fraud alert

vi. Patient education materials

g. Contractor shall agree that the County will have full authority to “turn off” any 
POS edits (e.g., quantity limit, step therapy) that the County does not want to implement or continue.

h. Contractor shall process prescription drug claims in accordance with the Plan and any and all subsequent modifications, revisions or amendments to the Plan. The Contractor will be responsible for conducting first level appeals. The County shall have sole authority to determine the benefits to be administered under its Plan and will conduct second level appeals. The County has the sole right to resolve disputed claims under the Plan and shall promptly inform Contractor of such resolution. However, County shall rely primarily on information and recommendations provided by Contractor in resolving such disputed claims.

i. Contractor shall be responsible for managing requests for vacation overrides, dosage changes, and/or refill too soon exceptions from the County, participants and/or providers/pharmacists in accordance with guidelines approved by County.

j. Contractor shall notify County of deletions to the formulary at least 60 days before the changes are implemented.

k. Contractor shall provide all Clinical Programs as detailed in the Financial Proposal under the Base Clinical Fees. 

l. Contractor shall provide the Concurrent DUR Program as part of the base administrative fees and at no additional charge to the County. 

m. Contractor shall maintain an integrated prescription drug profile for each participant including all retail and mail service prescription drug claims.

n. Contractor shall provide a Prior Authorization Program which will be administered at the point-of-sale or at mailing, and is designed to promote appropriate utilization and safety in the prescribing of prescription drugs. 

o. Contractor shall provide a Generic Promotion program to include but not limited to physician communications about recently released generics, as well as generic interchange opportunities, and lettering to participants on generic options as part of the base administrative fees and at no additional charge to the County. 
p. Effective January 1, 2012. Contractor shall implement the Med Monitor Complete program for the new Wellwise Retiree Plan (County retirees only).
q. Effective January 1, 2012, Contractor shall implement the Step Care Therapy program for the new Wellwise Retiree Plan (County retirees only).
VI. Specialty Pharmacy Services

a.  Contractor shall support claims adjudication, without restrictions, for current and future specialty drug Contractors contracted with the County. Such Contractors may or may not be affiliated with the PBM.

b.  If the medication is unusable due to any delays in shipment from the Specialty Pharmacy, the Contractor shall reship the medication at no cost to the County or the participant.

c.  At the direction of the County, Contractor shall provide customized letters to participants and providers taking specialty medications to describe the enrollment process and the clinical services offered by the Specialty Pharmacy.

d.  Contractor shall provide on-call support 24 hours a day/7 days a week/365 days a year to pharmacist and registered nurses that are hired by the Specialty Pharmacy and are appropriately trained in dealing with specialty medication inquires.

e.  Contractor shall monitor specialty drug utilization and refill compliance data to identify opportunities to minimize waste. Such activities shall be reported to the County on a quarterly basis.

f.   Contractor shall agree to the following:

i. Provide a 30-day “Notification Period” to the County when specialty products are added to the specialty pharmacy drug list. The 30-day “Notification Period” would begin once the medication has received FDA approval and the Contractor has sent an announcement to the County. 

ii. The notification shall include Contractor's criteria/rationale for adding the drug to the Specialty list and should include the proposed pricing if it is available. If the pricing is not available, it shall be provided at least five business days in advance of the specialty medication being added to the County 's specialty list.

iii. The new specialty drug will be covered by the County only at retail pharmacies during the 30-day new drug "Notification Period” unless drug distribution is limited to only specialty pharmacy providers. 

iv. The County will review the information provided during the Notification Period and has the right to refuse the addition of any medication to the Contractors specialty list.

VII. Mail Order

a. Contractor shall be properly licensed, certified or credentialed to operate in the applicable states where dispensing mail order facilities and specialty operations reside.

b. Contractor shall maintain a mail order program for the life of the contract.

c. Upon receipt of a complete and fully accurate shipping address, Contractor’s subcontracted mail order facility shall be financially responsible and Contractor shall not charge the County or the Participant for drug and reshipping costs where the shipment of the medication is to the wrong address or patient, is improperly packaged, or shipped by the wrong carrier.

d. Contractor shall agree to transfer mail order prescriptions to a retail pharmacy in the case of emergency, vacation refills or if multiple prescriptions are requested and one is out-of-stock.

VIII. Data and Systems

a. Contractor will not modify any operational or clinical program or process during the term of this contract without the prior notification and approval of the County.

b. Upon termination of the contract term, Contractor shall provide data to succeeding Contractor or the County, including all necessary data and information including but not limited to claims data and patient profiles to ensure high quality patient care during the transition, as directed at no additional charge. Contractor shall provide up to three files for historical paid claims, open mail order refills, and open prior authorization, respectively, within 30 days of the termination of the Contract and deliver all records, accounts of operation and claim files to County.

c. Contractor shall accept electronic data transfer and administer membership information in compliance with HIPAA standards for privacy, security and electronic data interchange. 
d. Contractor shall provide on-line, unlimited eligibility updating and entry capabilities for authorized the County staff. Subject to applicable laws, rules and regulations relating to privacy and confidentiality, Contractor shall provide County’s Benefits Administrator with on-line access to read County’s eligibility information.

e. Contractor shall conduct manual eligibility updates at no charge to the County. In the case of emergency eligibility Contractor shall provide either access for The County’s TPA staff to make on-line eligibility updates on a same-day basis.

f. Contractor shall contact County’s Benefits Administrator for verification of eligibility of a participant that is shown as ineligible online in the event of participant escalation.

g. Contractor shall receive on a twice-monthly basis, an eligibility file of eligible County participants from County’s PPO TPA in an existing format defined in a separate file layout. Contractor shall treat the eligibility file sent by County’s TPA as a Full File eligibility file. County has discretion to request that the Contractor receive such an eligibility file on a weekly basis.  Upon receipt of file, Contractor shall load and determine if any discrepancy thresholds are triggered. If so, County or its designee will be notified of eligibility discrepancies. Contractor shall update the eligibility file within two working days of receipt of the clean eligibility file. Currently, the eligibility file is provided in HIPAA-compliant American National Standards Institute (ANSI) 834 format; however, County reserves the right to change it. Contractors shall be willing to accept ANSI 834 and flat file formats.

h. Contractor shall notify County or its designee, if the eligibility file is not received by the due date identified on the file schedule provided by the County’s TPA.

i. Contractor shall notify County or its designee prior to the eligibility update application, of any material errors or coding problems on the eligibility file that exceeds agreed upon thresholds.

j. Contractor shall provide two complete claim files to the County’s Employee Benefits Consultant, and County’s TPA on a quarterly basis via File Transfer Protocol Contractor shall provide, on a monthly basis, claims information to County for each billing period in the format agreed to by County and Contractor. The claims information shall be reported separately for each group identified during the initial implementation process or for other sub-groups that may be added during the Contract Term.

k. Claims data extracts shall be provided as part of the base administrative fees with no additional cost to the County.

l. Contractor shall work with County’s TPA to ensure that prescription drug paper claims are paid appropriately. If County chooses to continue having its TPA administer paper claims on an emergency basis, the Contractor shall share data as permitted by applicable laws, rules and regulations relating to privacy and confidentiality to ensure that prescriptions are not both paid under the pharmacy network and by County’s TPA through a paper claim.

m. Contractor shall work with County’s TPA to coordinate participant deductibles.

n. Contractor shall notify the County immediately upon identification of system-related problems, programming problems or data transfer problems. The Contractor shall make every effort necessary to correct such problems within 48 hours regardless of the time or date in order to minimize any disruption to participants.

o. Contractor shall maintain complete records of all claims and payments for a minimum of six years or greater as required by law. At the end of the six-year period, records shall either be transferred to the County or destroyed under the County’s direction.

p. Contractor shall provide necessary data files or any other information to respond to government requests or respond to class action lawsuits without additional fees for the length of the contract. Such services shall be provided at standard programmer bill rates as defined by the County after the contract has termed.

q. Contractor shall provide Medicare Part D services, specifically providing support for the Retiree Drug Subsidy filing and related activities including but not limited to possible Medicare audits. 
r. Contractor shall meet all current and future reporting requirements with the Center for Medicare and Medicaid Services (CMS) for Medicare Modernization Act (MMA) Part D. Contractor shall remove Part B items (e.g., diabetic supplies) from the files to be sent to CMS for the subsidy. Ensure that MMA support meets County’s compliance, audit, and other standards.

s. Contractor shall be responsible for administering Coordination of Benefits (COB) as applicable for electronically processed claims. At County’s option, the Contractor shall be responsible for administering COB and other functions and services in regards to Medicare Part D subsidy activity including the provision of cost reports and filing. 

t. Contractor shall invoice the County for pharmacy claims no more frequently than weekly. Other fees shall be invoiced monthly.

u. Contractor shall process subrogate Medicaid claims.
IX. Reporting

a. Contractor shall collect and report statistics and/or summaries on a monthly, quarterly and annual basis as specified by the County and set forth in attachment D.  County may amend the requirements regarding collection and reporting of statistics if required but not limited to changes in state and federal law.  The reports may be standardized reports provided by the Contractor. If the reports do not adequately meet the County requirements, the Contractor shall customize the reports to the County‘s specifications as part of the base administrative fees with no additional cost to the County. The County’s requirements may change from time to time during the life of the contract.

b. Contractor shall provide a financial and program reporting package to County on a monthly basis. These standard reports will include Plan performance and financial information as required by County. Results of clinical, utilization management and savings programs will be reported quarterly.

c. Contractor shall abide by the following data requirements:

i. Data shall be submitted electronically and by hard copy as requested, according to agreed standards.

ii. Data made available electronically shall conform to HIPAA data exchange standards once finalized.

iii. The minimum data elements to be provided, where applicable, shall include, but are not limited to the following: patient name, patient date of birth, the County identification, pharmacy tax identification, claim valuation amounts, denial reason, prescribing provider (physician) number (if available), NDC or other designated product number, prescribing provider Drug Enforcement Administration number, pharmacy provider identification, dispensing fee, days supply, dispensed quantity, prescription number, DAW indicator and authorization indicator.

d. The Contractor shall provide County with access to a data management/reporting tool, with access provided to the Consultant identified by County. The tool will be provided as part of the base administrative fees with no additional charge to the County.  

e. Contractor shall offer comprehensive onsite or web-based training for the on-line reporting tool as part of the base administrative fees with no additional cost to the County. 
X. Network Management

a. Contractor shall supply a toll-free number for inquiries from Pharmacists regarding network issues and for physicians regarding pre-authorization as part of the base administrative fees with no additional cost to the County. 

b. Contractor shall perform on-site audits of at least 3% of the contracted network pharmacies on an annual basis, returning 100% of audit recoveries from the County utilization. 

c. Contractor shall implement measures to recover overpayments made to pharmacies/participants and employ a mechanism to ensure the County receives credit for these overpayments. Details of threshold recovery levels will be finalized at the time of contract award. 

d. Contractor shall provide a program to audit 100% of the submitted claims using a sophisticated audit tool to identify submission errors, waste, fraud and abuse at no additional charge to the County. Contractor shall provide supporting reports on a quarterly basis to demonstrate the activity of this network auditing program. 

e. At County’s option, Contractor shall process claims for non-network pharmacies in accordance with the terms of the Plan (for example, when prescriptions are filled at a non-network pharmacy on an emergency basis while the participant is traveling).

f. Contractor shall provide network management services including: auditing, monitoring and credentialing of the network providers.

g. Contractor may add or terminate pharmacies to or from its retail pharmacy network at its sole discretion. Upon notification of termination of a network pharmacy provider, notification shall be provided within 45 days to County. A material change in the pharmacy provider network, such as a chain pharmacy provider termination or a termination of any pharmacy listed in the RFP, shall be communicated to Plan participant and County not later than 30 days before the termination date. 

h. Contractor shall provide a 90 day at retail program option which is designed for participants utilizing maintenance medications and all prescription medications eligible for a 90-day supply and offers participants the freedom to obtain a 90-day supply from all network pharmacies that have contracted to provide this type of service.

XII. Performance Guarantees

a. Contractor shall place annual penalties at risk for successfully maintaining Service Performance Guarantees. The County reserves the right to allocate the percent of the penalties at risk for each performance guarantee with no more than 20% allocated to any one performance standard. Additionally, the County requires the ability to re-allocate the amount at risk for each performance standard on an annual basis.

b. Guarantees shall be reported according to the appropriate measurement either the 
County-specific or BOB. Reports shall show actual results for the current period versus: (a) prior periods and (b) the guaranteed standard. The County shall not be responsible for requesting reports.

c. Penalties associated with Performance Guarantees shall be reported and reconciled 45 calendar days from the end of the contract year and penalties shall be paid annually within 90 calendar days from the end of the contract year, depending of the guarantee.

d. The service performance standards indicating Book of Business (BOB) shall be measured by the Contractor for all Contractor customers utilizing the same process platform.

ATTACHMENT B

Compensation/Payment
I. COMPENSATION

For Prescriptions dispensed by Contractor or a Participating Pharmacy, County shall pay Contractor the amounts listed below, less the Plan Participant Co-Payment.  Such amounts shall be effective the later of January 1, 2009, or within thirty (30) days of Contractor’s receipt of this executed Contract:

Pass-Through Pricing:

A. Administrative Fees:

$1.62 Per Member Per Month 
B. 30 Day Retail Rates:  Claims filled through Participating Pharmacies:

The lower of either retail pharmacy’s U&C price or:

	RETAIL  30
	Brand Drugs
	*Generic Drugs with MAC
	*Generic Drugs without Mac

	Cost Basis (1/1/09 – 9/25/09)

Cost Basis 

(Eff 9/26/09)
	AWP minus 16%
AWP minus 12.72%
	WHI MAC 
WHI MAC
	AWP minus 20%
AWP minus 20%

	Dispensing fee per prescription
	$1.75
	$1.75
	$1.75



*Overall Generic Effective Rate Guarantee of 66%
F.1. Advantage90™ Retail Rates (84 to 90 Day Supply): Claims filled through Participating Pharmacies:

The lower of either retail pharmacy’s U&C price or:

	RETAIL  90
	Brand Drugs
	*Generic Drugs with MAC
	*Generic Drugs without Mac

	Cost Basis (1/1/09 – 9/25/09)

Cost Basis 

(Eff 9/26/09)
	AWP minus 21%
AWP minus 17.90%
	WHI MAC 
WHI MAC
	AWP minus 50.49%
AWP minus 50.49%

	Dispensing fee per prescription
	$0.65
	$0.65
	$0.65



*Overall Generic Effective Rate Guarantee of 66%

C. Mail Order Rates:  Claims filled through Contractor’s Mail Service Pharmacy:

	MAIL
	Brand Drugs
	*Generic Drugs without Mac

	Cost Basis (1/1/09 – 9/25/09)

Cost Basis 

(Eff 9/26/09)
	AWP minus 24 %
AWP minus 20.98%
	AWP minus 65%
AWP minus 65%

	Dispensing fee per prescription
	$0.00
	$0.00



*Overall Generic Effective Rate Guarantee of 65%
D. Specialty Drug Rates:  Claims filled through Contractor’s Specialty Pharmacy:

	Specialty
	Brand Drugs
	*Generic Drugs with MAC
	*Generic Drugs without Mac

	Cost Basis
	See below*
	See below* 
	See below*

	Dispensing fee per prescription
	$0.00
	$0.00
	$0.00


Routine supplies (needles, syringes, alcohol swabs) in quantity sufficient for the prescription will be included at no additional expense.


* Contractor to provide a list by drug detailing the guaranteed discounts and dispensing fees for specialty drugs dispensed at the retail pharmacies and a separate list for drugs dispensed through the specialty delivery channel to the County before Contract is entered into between Contractor and County.  Contractor is required to provide updated specialty drug lists including pricing at least five business days in advance of the specialty medication being added to the County 's specialty list.


GDR/GSR Guarantee: 

GDR Guarantee:

CONTRACTOR shall assess the base year with fourth quarter data through December 31 of the 
previous year by March 1 for each contract year. The base year shall be calculated by 
CONTRACTOR using historical claims data and using the same methodology on an ongoing 
basis. 

(a) In Year 1, CONTRACTOR shall increase over the base year 2008 generic utilization by 1.0%

(b) In Year 2, CONTRACTOR shall increase base year 2009 generic utilization by an additional 1.5%

(c) In Year 3, CONTRACTOR shall increase base year 2010 generic utilization by an additional 1.5%

(d) In Year 4 if renewed, CONTRACTOR shall increase base year 2011 generic utilization by an additional 1.5%

(e) In Year 5 if renewed, CONTRACTOR shall increase base year 2012 generic utilization by an additional 1.5%


The incremental increases will apply to Retail 30, Retail 90 and Mail order generic utilization.

Contractor shall offer an annual penalty factor for every 1% shortfall in the GDR. Any shortfall less than 1% has a monetary value equal to the proportionate share of the penalty factor (i.e. $1.00 penalty factor for a 1% shortfall, would equate to $0.20 for a 0.20% shortfall). The penalty will be calculated as the generic dispensing rate shortfall, times the actual claims volume, times the penalty factor.


Penalty shall be a combined maximum of $30,000 annually.


Zero Balance Logic and Zero Balance Claims:

The discount guarantees will not include zero balance logic.


Additionally, County participants will pay the lowest of the eligible charge, coinsurance and 
U&C 
for both the traditional and pass through pricing arrangements.


Zero balance claims, where the member pays 100% of the cost of the drug will not be reconciled 
with discounts of AWP-100%.


A coinsurance plan design must be maintained for this guarantee to remain valid.
Generic Substitution Rates Guarantee:

	Proposed Guarantee:
	Length (Year):

	Generic substitution rate – retail 30 – 83.4% 
	Annually

	Generic substitution rate – retail 90 – 78.9% 
	Annually

	Generic substitution rate – mail order – 85.3% 
	Annually

	Penalty
	$25,000 Annually for Retail 30

$25,000 Annually for Retail 90

$25,000 Annually for Mail


Relevant Changes:  Notwithstanding the foregoing, County acknowledges that certain factors beyond Contractor’s control may affect Contractor’s ability to achieve the Guaranteed Discount, including, but not limited to, significant changes in (a) County’s plan design and (b) applicable law or regulation (collectively, “Changes”). If at any time Contractor, in its reasonable discretion, determines that any Changes are likely to materially and negatively affect Contractor’s ability to meet the Guaranteed Discount, the parties will, upon Contractor’s request, negotiate a mutually acceptable alternative guarantee or other financial arrangement.  If the parties fail to reach any such agreement in writing within 45 days of the Change, notwithstanding anything contained in this Agreement to the contrary, Contractor will not be bound by any of the obligations in Paragraph 1, above, during the Measurement Period in which the renegotiation was requested or any future Measurement Periods, and Contractor will have no additional liability in connection therewith.  If Contractor and County cannot agree on pricing modifications, the County may terminate the Contract without penalty.
II. OPTIONAL SERVICES
RxPort services are included in the price paid by County under this Attachment B.  Contractor agrees that County will receive up to four (4) IDs and passwords/licenses for RxPort.

III. CLINICAL PROGRAMS

As consideration for the clinical Services selected by County in accordance with the Agreement, County will pay to Contractor the fees set forth below:

A. Base Clinical Services (included in base administrative fee)


Concurrent DUR




No Charge


Inform Prescribing Program



No Charge

Quantity level limit (QLL) system edits & support
No Charge

Prior authorization (PA) system edits & support 

No Charge

Duration of therapy edits & support


No Charge

Therapeutic interchange (as required)


No Charge

Quarterly clinical program reporting


No Charge
B. Additional Clinical Programs:  If the County selects any of the following additional clinical programs, the charges shall be as listed below.

1.
Prior Authorization:   $30.00 per clinical consultation. Upon implementation and determination of the clinical prior authorizations to be applied to the County, the minimum guarantee of ROI will be 4.5:1.
2.
Med Monitor Complete Program (Retirees Only Effective January 1, 2012):

The Med Monitor Complete Program which is specifically described in Exhibit A attached hereto and incorporated herein (“Program”) is implemented for retirees only effective January 1, 2012. Charges for the Med Monitor Complete program are as follows:

a.
Med Monitor XR

1)
Polypharmacy:
$0.51 PMPM *

2)
Appropriateness of Therapy (AOT)
$0.05 PMPM

3)
Inappropriate Medications In the Elderly (IMIE)
$0.06 PMPM
Total
$0.62 PMPM

*Per Member Per Month (PMPM)

b.
Med Monitor 24


$0.30 per claim (based on total number of retiree claims per month)

c.
Return on Investment (ROI) Guarantee:  Contractor will guarantee a 1.3: 1 ROI guarantee for the Med Monitor Complete programs based on prescription drug savings for Plan Year 2012.  If the guarantee is not met, Contractor will refund a prorated portion of County’s total payment to Contractor foe Med Monitor Complete services such that the achieved ROI is equal to the guaranteed ROI.


In conjunction with this guarantee, Contractor shall receive additional payment from County for ROI savings that exceed the guaranteed ROI, as follows:


Actual Prescription Drug Based ROI
Additional Payment Due

Between 1.3 and 1.5
none


Between 1.5 and 1.75
$0.05 PMPM


Between 1.75 and 2.0
$0.10 PMPM

3.
Step Care Therapy (Retirees Only Effective January 1, 2012):

The Step Care Therapy Program is implemented for retirees only effective January 1, 2012. Charges for the Step Care Therapy program are $30.00 per clinical intervention.
IV. MISCELANEOUS FEES

1. Manual Eligibility submission



No Charge
2. Formulary delete letter




No Charge

3. Ad hoc Reports





No Charge

4. Physician Standard Appeals



$250 per physician appeal review

5. Mailings of welcome package



No Charge

6. Plan Prior Authorization Contractor entered

$1.00 per prior authorization

7. Plan brochures (w/o prepaid envelope)


No Charge

8. Claims audit review




$10 per claim research

9. Communication Customization 



No Charge
10. Develop and distribute communication materials

twice per calendar year




No Charge

11. Develop and Distribution of communication material

    
Beyond the twice per calendar year at County’s request
Actual postage costs

12. Medicare Claims Files Submission and Support 
to the County (monthly or quarterly or annually)

$4500 or less annually for the Premier


Wellwise Plan
V. COUNTY CREDITS

Pass-Through Pricing - Drug Rebates:

1. Retail Rebate


$3.17 per filled prescription/net paid claim

2. Mail Rebate


$10.83 per filled prescription/net paid claim

3. Specialty Rebate
$3.17 per filled prescription/net paid claim through the               retail pharmacies
4. Specialty Rebate


$28.17 per filled prescription/net paid claim through 




Contractor’s specialty distribution channel.

5. Advantage 90


$11.54 per filled prescription/net paid claim

- 100% of rebates shared with the County if rebates are earned in excess of minimums.
VI. PAYMENT

A. Payment Term- Payment in Arrears:
Bi-Monthly invoices are to be submitted in arrears. Contractor shall reference this Agreement number on each invoice.  Payment will be net 30 days after receipt and approval by the County of an invoice in a format acceptable to the County and verified and approved by the agency/department and subject to routine processing requirements.

Invoices shall cover services not previously invoiced.  The Contractor shall reimburse the County for any monies paid to the Contractor for services not provided or when services do not meet the contract requirements.

Payments made by the County shall not preclude the right of the County from thereafter disputing any items or services involved or billed under this contract and shall not be construed as acceptance of any part of the services.

B. Payment – Invoicing Instructions:

The Contractor will provide a two-part invoice on the Contractor’s letterhead for services rendered.  Each invoice will have a number and will include the following information:

1.
Contractor’s name and address

2.
Contractor’s remittance address, if different from 1, above

3.
Name of County agency/department

4.
Delivery/service address

5.
Contractor/Subordinate contract (PG) number
6.
Date of order

7.
Type of fees/service

8. Sales tax, if applicable

9. Dates of fees/service

10. Brief description of fees/services (Retail, Mail Order and Administration fees)

11. Contractor’s Federal I.D. Number
The Contractor shall be fully responsible for providing an acceptable invoice to the County. Incomplete or incorrect invoices are not acceptable and will be returned to the Contractor for correction.

C. Invoicing Instructions:

Invoices and support documentation (Monthly Program Summary) is to be sent to:

Finance Manager, Barbara Gondo

Human Resources/Employee Benefits

Hall of Administration

10 Civic Center Plaza, 2nd Floor

Santa Ana, CA 92702‑4062

The County's finance manager at HR/Employee Benefits is responsible for approval of invoices and subsequent submittal of invoices to the County Auditor‑Controller for payment processing.

ATTACHMENT C

Staffing Plan


 
	Name
	Classification/Title

	Elaine Lynch
	Account Executive

	Suzanne Watkins, PharmD, MBA
	Regional Clinical Director

	Lee Ann Ferguson
	Vice President, Client Services

	Greg Wasson, R.PH
	President, Walgreens Health Initiatives

	Richard Ashworth, R.PH
	Vice President, PBM Services

	Tony Barrett
	Vice President, PBM Sales and Client Services

	Maureen Harte-O'Reilly
	Client Service Director


ATTACHMENT D

Reporting Package

Contractor shall provide the following Management Reporting package, which will be provided to the County on a monthly/quarterly basis at no additional cost:

I. Utilization Reports

A. Executive Summary

B. Client Group Summary

II. Savings Reports

A. Denied Claim Summary

B. Generic Savings Summary

C. Prior Authorization Savings summary

D. Advantage 90 savings summary

III. Drug Reports

A. Top 100 Brand name Drugs by number of Rx 

B. Top 100 generic drugs by number of Rx

C. Top 100 Drugs by Plan Costs

D. Top 10 Therapeutic Classes by number of Rx and drugs in each class

E. Top 10 Therapeutic Classes by Plan Costs

IV. Top 25 Prescribers, including but not limited to:

A. The generic dispensing rate, the multi-source brand dispensing rate and formulary compliance percentage of the Top 25 Utilized Pharmacies (based on County claims volume).

B. The network contracted discounts and dispensing fees of the Top 25 Utilized Pharmacies (based on County claims volume).

C. The average effective brand and generic discounts and dispensing fees of the Top 25 Utilized Pharmacies (based on County claims volume).
V. Pharmacy Comparison 

VI. Member Reports 

DUR Summary
VII. MMA Part D reporting

A. Subsidy submission reporting in an MMA compliant format with all necessary and required data fields and summary information for all Medicare eligible retirees to be provided either monthly or quarterly, at the clients discretion

B. Reconciliation reporting for end of year reconciliation for MMA subsidy submissions including required rebate information and detail.

      In addition, at County’s request, Contractor will provide the following reports from the RxPort:

a) Maximum Allowable Benefit Report

b) Maximum Out of Pocket Report

c) Drug Summary

d) Cost Breakout by Relation Code

e) Therapeutic Class Summary

f) Top Prescribers by Rx

g) Member Profile

h) 24/ Client/Group Classes

i) Drug Class

j) Patient Class

k) Plan Class

l) Pharmacy Class

m) Date Class

n) Paid Claims Measures Class

o) Claims Detail Class

p) AHFS Codes

q) Generic TC Codes

r) HIC3 Codes

s) Orange Book Codes

t) Standard TC Codes

ATTACHMENT E

CONTRACTOR’S PERFORMANCE GUARANTEES

Performance Guarantees set forth below shall be measured monthly and reported quarterly within 45 calendar days of the end of the quarter. Conclusion of the reconciliation calculations must occur within 90 calendar days from the end of the contract year. (Penalties shall be paid annually based upon annual aggregated results no later than 30 calendar days after the County’s acceptance of the reconciliation).   If Contractor failed to make timely penalties payment, than all monies due to County for Contractor’s failure to meet a Performance Standard set forth below shall be automatically deducted from any monies due or owing to Contractor from County.

	Performance Guarantee
	Description of Performance Standard
	Based on Performance Related Specifically to the County (Yes/No)
	Annual Fees at Risk (In Dollars and as % of Total Annual Fees)
	Timing of Penalty Payment (Quarterly, Semi-annually, or Annually)

	CUSTOMER SERVICE
	
	
	
	

	Welcome Package Production and Delivery
	Contractor guarantees from the date that the twice-monthly full eligibility file is loaded, Welcome Packages will be shipped within 3 business days of receiving clean eligibility data.
	Yes
	$1,500
($375 per quarter)
	Measured and reconciled quarterly and paid annually

	Average Speed of Answer
	All calls to Contractor’s toll-free customer service lines shall be answered 90% within an average time of thirty (30) seconds or less.  

Calculated as the amount of time that elapses once a call is placed into the customer service queue to the time the call is answered by a CSR. Measurement excludes calls routed through an IVR system.
	Yes
	$6,750 
($1,687.50 per quarter)
	Measured and reconciled quarterly and paid annually 

	First call resolution
	If a call is received within a 15-calendar days rolling window for the same call code, this would be considered for non-first call resolution.
	Yes
	$7,500 ($1875.00 per quarter)
	Measured and reconciled quarterly and paid annually

	Pharmacist/ Clinical support ASA
	Contractor guarantees 80% of calls to be answered within 20 seconds or less. 
	Book of Business
	$2,250

($562.50 per quarter)
	Measured and reconciled quarterly and paid annually 

	Telephone Abandonment Rate
	All calls to Contractor’s toll-free customer service lines shall be answered with an abandonment rate of 3% or less.  Percent of calls that are “abandoned” after being connected for at least 20 seconds (i.e., participant hangs up before the call is answered by a CSR). Calculated as the number of calls that are abandoned divided by the number of calls received in queue.

	Yes
	$1,500 

($375 quarterly)


	Measured and reconciled quarterly 

	Turnaround Time on Written Inquiries
	Contractor guarantees 95% of written inquiries received by Contractor’s Customer Care Department from all plan participants will be responded to within 5 business days following the business day on which such inquiry was received; 100% within 10 business day. Percent of participant-written inquiries (including e-mail) that are responded to within five business days and ten business days, respectively. Response time for all participant-written inquiries will be based on the number of business days subtracting the date received by the Contractor from the date the response was sent.

	Yes
	No monetary penalty


	Measured and reconciled quarterly and annually

	Customer Service Satisfaction Results
	Satisfaction surveys shall be conducted during the plan year among Contractor’s base of prescription drug benefit plan participants. Survey respondents shall be selected at random from plan participants who have recent experiences with one or more of the following Contractor services: 1) Retail Pharmacy benefits; 

2) Mail Service Pharmacy benefits. 

Based upon a statistically valid sample, overall satisfaction ratings of at least 90% shall be guaranteed. Contractor shall be responsible for survey design, data collection, analysis and all costs associated with conducting the surveys. 
	Book of Business
	No monetary penalty


	Measured and reconciled annually 

	ACCOUNT MANAGEMENT
	
	
	
	

	Client's Overall Satisfaction with Account Management Team Performance
	A satisfaction scorecard shall be conducted quarterly among the County’s management team. All of the County’s management team who has regular involvement with Contractor must participate in the survey. Overall satisfaction ratings of at least 3 on a 5-point scale (5 is best rating) shall be guaranteed. Contractor shall be responsible for survey design.  Based on the results of the Contractor’s quarterly survey or report card submitted to County’s benefits staff. Designated participants of County’s benefits staff will complete a quarterly report card to evaluate the Contractor’s account team, or the overall service performance. Guarantee will be measured using a mutually agreed upon survey tool to be developed and modified, if necessary, on an annual basis.

Account team may be scored on: technical knowledge, accessibility, interpersonal skills, communication skills, Quality Improvement plan and overall performance. Contractor’s overall service may be scored on such dimensions as proactive communication of issues and recommendations, timeliness and accuracy of reports, responsiveness to day-to-day needs, adequacy of staffing and training, and overall ability to meet performance expectations.
	Yes
	$6,000
($1,500 quarterly)
	Measured and reconciled quarterly and paid annually

	Account service responsiveness
	100% of calls or written inquiries returned or responded to within 24 hours. Calculated as the number of calls returned or responded to by an account service representative within 24 hours of receipt divided by the total number of calls received.
	Yes
	$2,250

($187.50 per month)
	Measured monthly,  reconciled  and paid annually

	Quality control documentation
	100% of time that Contractor will maintain a documented quality control and pre-implementation document and provide it to County for review and approval prior to implementation of any benefit or program change.
	Yes
	$1,500
($125 monthly)
	Measured monthly,  reconciled  and paid annually

	Timely reconciliation of all financial guarantees
	100% timely with reconciliation of all financial guarantees including but not limited to: AWP discounts, dispensing fees, and rebate guarantees.  
	Yes
	$1,500

($375 per quarter)
	Measured and reconciled quarterly and paid annually

	Timely reconciliation of all clinical savings guarantees
	100% timely with reconciliation of all clinical program guarantees including but not limited to; DUR, coverage management and physician profiling.
	Yes
	No monetary penalty
	Measured and reconciled quarterly and paid annually

	Timely and Accuracy Delivery of Standard Reports
	Contractor guarantees an accuracy rate of 99.5% for the standard reporting package. County’s monthly standard management reports shall be available within fifteen (15) business days after the end of each reporting period.  County’s quarterly management reports will be produced and distributed within thirty (30) calendar days after the end of such quarter.
	Yes
	$1,500 

($125 monthly)
	Measured monthly,  reconciled  and paid annually

	RETAIL PHARMACY NETWORK
	
	
	
	

	Guaranteed Participant Network Access Throughout Contract Term, Based on Agreed-Upon Criteria
	Contractor’s retail network shall include a pharmacy within three (3) miles of the residence of at least 94.5% of Participants.  
	Yes
	No monetary penalty


	Measured and reconciled  annually

	Onsite audit
	Contractor will provide an ongoing audit program that targets pharmacies for onsite inspection, review, and credentialing based upon a series of performance standards. Contractor commits to on-site review of at least 3% of the County’s utilizing pharmacies that are identified as targets through this auditing program.
	Yes
	$3,750
	Measured, reconciled  and paid annually

	System availability
	Contractor’s system will be unavailable for online point-of-sale claim processing no less than 1% of scheduled uptime.

	Book of Business
	No monetary penalty


	Measured and reconciled  annually

	MAIL ORDER SERVICE
	
	
	
	

	Turnaround Time on Rxs (Clean Claims/Rx)
	Contractor guarantees that 100% of all prescriptions received, not requiring patient, physician, or client intervention will be filled within an average 2 business days or less. Measured in business days from the date the prescription is received by the Contractor (either via paper, phone, fax, or internet) to the date it is shipped. Calculated as the number of “clean” prescription claims processed within two business days divided by the total number of clean prescription claims received.
	Book of Business
	$3,750
($937.50 quarterly)
	Measured and reconciled quarterly and paid annually

	Turnaround Time on Rxs  (Non-Clean Claims/Rx)


	Contractor guarantees that 100% of all prescriptions received, requiring patient, physician, or client intervention will be filled within an average of 5 business days or less.
Measured in business days from the date the prescription is received by the Contractor (either via paper, phone, fax, or internet) to the date it is shipped. Calculated as the number of prescription claims requiring intervention processed within an average five business days divided by the total number of prescription claims received that require intervention.
	Book of Business
	$3,750
($937.50 quarterly)
	Measured and reconciled quarterly and paid annually

	ACCURACY
	
	
	
	

	Mail Order/specialty pharmacy dispensing Accuracy
	Contractor’s mail order/specialty pharmacy dispensing accuracy from its mail service pharmacy  (Member name, drug name, drug strength, directions, quantity, prescriber name) shall be at least 99.99%, as measured on a contract year and County-specific basis. Percent of all mail order and specialty pharmacy claims dispensed accurately with no errors according to the prescription written and County’s plan design. Calculated as the total number of non-conformance events divided by the total number of prescriptions dispensed.
	Yes
	No monetary penalty


	Measured quarterly

	Eligibility processing accuracy
	Contractor guarantees 99.5% of eligibility processing accuracy.  Percent of usable, error-free program eligibility transactions received and loaded by the Contractor without error. Calculated as the number of eligibility files audited and found to be processed and loaded without error divided by the total number of eligibility files received.
	Yes
	$11,250
($2,812.50 per quarter)
	Measured monthly,  reconciled  and paid annually

	Eligibility processing timeliness
	Contractor guarantees 100% accuracy of eligibility processing timeliness within 24 hours or less.  Eligibility information received by File Transfer Protocol in the agreed upon format will be updated 100% within an average of 1 business day.
	Yes
	$3,750

($312.50 monthly)
	Measured monthly,  reconciled  and paid annually

	Claims processing accuracy
	Contractor guarantees that 99.5% of all claims entered into our processing system by Contractor or its designee will be adjudicated (processed) accurately and in accordance with NCPDP defined standards.  Percent of claims processed and paid accurately based on the applicable coverage, pricing and plan design. Calculated as the number of claims audited and found to be processed and paid without error divided by the total number of claims paid.  Overpayments will be returned to the County.
	Yes
	$9,000

($2,250 per quarter)
	Measured and reconciled quarterly and paid annually

	100% of Rxs paid according to plan parameters
	Contractor guarantees that 100% of all claims entered into our processing system by Contractor or its designee will be adjudicated (processed) accurately and in accordance with NCPDP defined standards.  Based on County’s written documentation of the Client plan design and/or requested changes, Contractor guarantees that Client's Plan Design will be implemented with 100% accuracy.  Client will be responsible for reporting any failure to meet the above stated guarantee to Contractor on an annual basis.    Client will be notified when changes are implemented. Overpayments will be returned to the County.


	Yes
	$7,500
($1,875 per quarter)
	Measured and reconciled quarterly and paid annually

	TOTAL ANNUAL FEES AT RISK
	
	
	$75,000


	


The penalties represent County’s sole and exclusive remedy for any failure by Contractor to meet any Performance Guarantee set forth herein, and such failure will not be deemed a material breach of this Agreement. County may allocate the percent of penalties at risk for each Performance Guarantee with no more than 20 percent allocated to any one performance standard.

Attachment F

Average Wholesale Price (AWP)

Average Wholesale Price (AWP).  “AWP” means the price defined and distributed by a nationally recognized AWP pricing source, selected by Contractor in Contractor’s sole discretion, for each drug in the database.  This price is based on the 11-digit NDC number (or such other industry-standard identifier as may be communicated by Contractor to Client) submitted for the dispensed medication.  Such AWPs will be updated in the claims processing system within one week of Contractor’s receipt from its pricing source.
If the Contractor decides to make or if the County requests a change to its pricing source, Contractor agrees to (1) provide the County with at least 60 days’ notice of the change if the request is Contractor generated; (2) renegotiate with the County, in good faith, the financial terms of the Agreement toward the goal of restoring the parties’ relative economic positions prior to the changed pricing methodology; (3) provide the County with written illustration of the financial impact of the pricing source change (e.g., specific drug examples) and written statement of the expected aggregate annual impact of the pricing source change. Contractor will provide written illustration and statement noted above to the County at least 45 days prior to the change or as soon as practical. 

If AWP methodology is replaced in the market, Contractor agrees to (1) provide the County with at least 60 days notice of new pricing methodology implementation; (2) renegotiate with the County, in good faith, the financial terms of the Agreement toward the goal of restoring the parties’ relative economic positions prior to the changed pricing methodology; (3) provide the County with written illustration of the financial impact of the pricing methodology change (e.g., specific drug examples) and written statement of the expected aggregate annual impact of the pricing methodology change. Contractor will provide written illustration and statement noted above to the County within at least 45 days of the change or as soon as practical based on announcement of change. 

If AWP is reduced as a result of legal action while this contract is in force, the Contractor agrees to (1) renegotiate with the County, in good faith, the financial terms of the Agreement toward the goal of restoring the parties’ relative economic positions prior to the changed pricing methodology; and (2) provide a statement of financial impact of the change. This will be implemented as soon as possible with the intention of implementing no less than 60 days from Contractor receiving written notice of the court decision.

If the relative economic pricing is not maintained, the parties reserve the right to renegotiate, in good faith, the financial terms of the Agreement toward the goal of restoring the parties’ relative economic positions prior to the changed pricing methodology or terminate without cause with 90 days written advance notice at any point during contract term without any termination charges. 

Attachment G
HIPAA Privacy Business Associate AGREEMENT

This Contract is entered into this 1st day of January, 2009, between the County of Orange (the “County”) and Walgreens Health Initiatives, Inc. (“Business Associate”). The parties intend to use this Amendment to satisfy the Business Associate contract requirements in the regulations at 45 CFR 164.502(e) and 164.504(e), issued under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”).

1.0 Definitions 

Terms used but not otherwise defined in this Agreement shall have the same meaning as those terms in 45 CFR 160.103 and 164.501. Not withstanding the above, "the Plan" shall mean County of Orange Group Health Plans and Management and Dental Plan; “Individual” shall have the same meaning as the term “individual” in 45 CFR 164.501 and shall include a person who qualifies as a personal representative in accordance with 45 CFR 164.502(g); “Secretary” shall mean the Secretary of the U.S. Department of Health and Human Services or his designee; and “Privacy Rule” shall mean the Standards for Privacy of Individually Identifiable Health Information at 45 CFR part 160 and part 164, subparts A and E.

2.0 Obligations and Activities of Business Associate

(a) Business Associate agrees to not use or disclose Protected Health Information other than as permitted or required by Section 3.0 of this Agreement, or as Required by Law.

(b) Business Associate agrees to use appropriate safeguards to prevent use or disclosure of Protected Health Information other than as provided for by this Agreement.

(c) Business Associate agrees to mitigate, to the extent practicable, any harmful effect that is known to Business Associate of a use or disclosure of Protected Health Information by Business Associate in violation of the requirements of this Agreement.

(d) Business Associate agrees to report to Plan any use or disclosure of the Protected Health Information not provided for by this Agreement of which it becomes aware.

(e) Business Associate agrees to ensure that any agent, including a subcontractor, to whom it provides Protected Health Information received from, or created or received by Business Associate on behalf of, the Plan agrees to the same restrictions and conditions that apply through this Agreement to Business Associate with respect to such information.

(f) Business Associate agrees to provide access, at the request of Plan or an Individual, and in a prompt and reasonable manner consistent with the HIPAA regulations, to Protected Health Information in a Designated Record Set, to the Plan as directed, or directly to an Individual in order to meet the requirements under 45 CFR 164.524.

(g) Business Associate agrees to make any amendment(s) to Protected Health Information in a Designated Record Set that the Plan directs or agrees to pursuant to 45 CFR 164.526 at the request of Plan or an Individual, and in a prompt and reasonable manner consistent with the HIPAA regulations.

(h) Business Associate agrees to make its internal practices, books, and records, including policies and procedures and Protected Health Information, relating to the use and disclosure of Protected Health Information received from, or created or received by Business Associate on behalf of Plan available, or at the request of the Plan or the Secretary, to the Plan or to the Secretary in a time and manner, which shall be designated by the Plan or the Secretary, for purposes of the Secretary determining Plan's compliance with the Privacy Rule.

(i) Business Associate agrees to document disclosures of Protected Health Information and information related to such disclosures as would be required for Plan to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 CFR 164.528.

(j) Business Associate agrees to provide to the Plan or an Individual in a prompt and reasonable manner consistent with the HIPAA regulations as designated by the Plan, information collected in accordance with Section 2.0 (i) of this Agreement, to permit Plan to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 CFR 164.528.

(k) Business Associate agrees to satisfy all applicable provisions of HIPAA standards for electronic transactions and code sets, also known as the Electronic Data Interchange (EDI) Standards, at 45 CFR Part 162. Business Associate further agrees to ensure that any agent, including a subcontractor that conducts standard transactions on its behalf will comply with the EDI Standards.

(l) Business Associate agrees to determine the Minimum Necessary type and amount of PHI required to perform its services and will comply with 45 CFR 164.502(b) and 514(d).

3.0 Permitted or Required Uses and Disclosures by Business Associate

(a) General Use and Disclosure. Except as otherwise limited in this Agreement, Business Associate may use or disclose Protected Health Information to perform functions, activities, or services for, or on behalf of, Plan as specified in the Contract referenced above, or in this Agreement, provided that such use or disclosure of Protected Health Information would not violate the Privacy Rule.  Business Associate, its agents or subcontractors shall only request, use and disclose the minimum amount of Protected Health Information necessary to accomplish the purpose of the request, use or disclosure.

(b) Additional use and disclosure.

(i) Except as otherwise limited in this Agreement, Business Associate may use Protected Health Information for the proper management and administration of the Business Associate or to carry out the legal responsibilities of the Business Associate.

(ii) To the extent that Business Associate uses one or more subcontractors or agents to provider services under this Agreement, and such subcontractors or agents receive or have access to PHI, of the Plan or Business Associate each such subcontractor or agent shall sign an agreement with Business Associate containing the same provisions as this Agreement.

(iii) Except as otherwise limited in this Agreement, Business Associate may use Protected Health Information to provide Data Aggregation services to Covered Entity as permitted by 45 CFR 164.504(e)(2)(i)(B).

(iv) Business Associate may use Protected Health Information to report violations of law to appropriate Federal and State authorities, consistent with 45 CFR 164.502(j)(1).

4.0 Obligations of Covered Entity to Inform Business Associate of Covered Entity’s Privacy Practices, and any Authorization or Restrictions.

(a) The Plan shall provide Business Associate with the notice of privacy practices that the Plan produces in accordance with 45 CFR 164.520, as well as any changes to such notice.

(b) The Plan shall provide Business Associate with any changes in, or revocation of, a specific Authorization by Individual or his or her personal representative to use or disclose Protected Health Information, if such changes affect Business Associate's uses or disclosures of Protected Health Information.

(c) The Plan shall notify Business Associate of any restriction to the use or disclosure of Protected Health Information that the Plan has agreed to in accordance with 45 CFR 164.522, if such changes affect Business Associate's uses or disclosures of Protected Health Information.

5.0 Permissible Requests by the Plan.

The Plan shall not request Business Associate to use or disclose Protected Health Information in any manner that would not be permissible under the Privacy Rule if done by the Plan with exception of data aggregation or management and administrative activities of Business Associate.

6.0 Term and Termination

(a) Term. The Term of this Agreement shall be effective as of January 1, 2009 subject to the Privacy Rule effective April 14, 2003, and any modifications thereof, and shall terminate on December 31, 2011 or as of renewal date set forth in contract when all of the Protected Health Information provided by the Plan to Business Associate, or created or received by Business Associate on behalf of the Plan, is destroyed or returned to the Plan, or, if it is infeasible to return or destroy Protected Health Information, protections are extended to such information, in accordance with the termination provisions in this Section, which ever occurs first.

(b) Termination for Cause. Without limiting any other of the termination rights of the parties pursuant to the Contract, and upon the Plan’s knowledge of a material breach by Business Associate or its subcontractor of a provision under this Agreement or the subcontractor agreement, the Plan shall provide an opportunity for Business Associate or its subcontractor to cure the breach or end the violation and terminate the Contract if Business Associate or its subcontractor does not cure the breach, or end the violation within the time specified by the Plan, or immediately terminate the Contract if Business Associate or its subcontractor has breached a material term of this Agreement and cure is not possible.  If neither termination nor cure is feasible, the Plan shall report the violation to the Secretary.

(c) Effect of Termination.
(i) Except as provided in paragraph (ii) of this section, upon termination of this Agreement, for any reason, Business Associate shall return or destroy all Protected Health Information received from the Plan, or created or received by Business Associate on behalf of the Plan.  This provision shall apply to Protected Health Information that is in the possession of subcontractors or agents of Business Associate.  Business Associate shall retain no copies of the Protected Health Information.

(ii)
In the event that Business Associate determines that returning or destroying the 

Protected Health Information is infeasible, Business Associate shall provide to the Plan notification of the conditions that make return or destruction infeasible.  If infeasible as agreed to by the parties herein, Business Associate shall extend the protections of this Agreement to such Protected Health Information and limit further uses and disclosures of such Protected Health Information to those purposes that make the return or destruction infeasible, for so long as Business Associate maintains such Protected Health Information.

7.0 Security of Electronic Protected Health Information

7.1 Security.  Business Associate will establish and maintain appropriate administrative, physical and technical safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of electronic protected health information.  Business Associate will follow generally accepted system security principles and the requirements of the final HIPAA rule pertaining to the security of health information (“the Security Rule”, published at 45 CFR Parts 160 – 164) as soon as practicable, but no later than April 21, 2005.

7.2 Agents and Subcontractors.  Business Associate will ensure that any agent, including a subcontractor, to whom it provides electronic protected health information, agrees to implement reasonable and appropriate safeguards to protect that information.

7.3 Security Incidents.  Business Associate will report any security incident of which it becomes aware to Client. For purposes of this agreement, a “security incident” means the attempted or successful unauthorized access, use, disclosure, modification, or destruction of information or interference with system operations.  This does not include trivial incidents that occur on a daily basis, such as scans, “pings”, or unsuccessful attempt to penetrate computer networks or servers maintained by Business Associate.

8.0 Rights of Individuals

Business Associate recognizes that HIPAA and state law grant individuals rights related to protected health information about them.  Business Associate agrees to the following provisions for the protection of those individual rights.

8.1 Procedure.  Business Associate will cooperate with Covered Entity in responding to requests by individuals who wish to exercise their rights under HIPAA.  Any requests made directly to Business Associate will be referred to the Covered Entity.  Covered Entity will be solely responsible for responding to the individual as required by HIPAA or other applicable law.  Covered Entity will inform Business Associate in writing of any actions Business Associate is required to take with regard to records of individuals who exercise their rights under HIPAA.  Business Associate will follow the direction of the Covered Entity regarding these records, and use commercially reasonable efforts to respond in a timely manner to enable Covered Entity to comply with deadlines established by HIPAA.

8.2 Confidential communications.  Business Associate will provide confidential communications to individuals consistent with the requirements of 45 CFR 164.522.

8.3 Access to records.  As directed by Covered Entity, Business Associate will provide Covered Entity with an electronic copy (or if an electronic copy is not available, a paper copy) of the “designated record set” of an individual to enable the Covered Entity to grant the individual access to the “designated record set” in accordance with 45 CFR 164.524.  Business Associate may charge a reasonable fee for copying or preparing a summary of the designated record set.  The fee schedule will be subject to the approval of Covered Entity.

8.4 “Amendment” of record.  As directed by Covered Entity, Business Associate will add information to the designated record set of an individual, and forward the additional information to third parties when that information could have a material impact on a decision about the individual, all as required by 45 CFR 164.526.

8.5 Accounting of certain disclosures.  Business Associate will make available to Covered Entity the information required to provide individuals an accounting of disclosures in accordance with 45 CFR 164.528.

9.0 Miscellaneous
(a) Regulatory References. A reference in this Agreement to a section in the Privacy Rule means the section as in effect or as amended, and for which compliance is required.

(b) Amendment. The Parties agree to take such action as is necessary to amend this Agreement from time to time as is necessary for Covered Entity to comply with the requirements of the Privacy Rule and the Health Insurance Portability and Accountability Act of 1996, Pub. L No. 104-191.
(c) Survival. The respective rights and obligations of Business Associate under Section 6.0 of this Agreement shall survive the termination of this Addendum.

(d) Interpretation. Any ambiguity in this Agreement shall be resolved in favor of a meaning that permits Covered Entity to comply with the Privacy Rule.

(e) Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the state of California to the extent not preempted by the Privacy Rules or other applicable federal law.

(f) Indemnification and performance guarantees. The indemnification and performance guarantee provisions contained in the Contract shall also apply to this Amendment.
EXHIBIT A

MEDMONITOR® COMPLETE PROGRAM
1.
Program Services.   County will participate in Contractor’s MedMonitor® Complete Program, which is a program that combines Contractor’s MedMonitorXR and MedMonitor24 Programs.  The MedMonitor24 Program portion consists of Contractor (in conjunction with necessary third parties) performing a retrospective review of MedMonitor Complete Enrollees’ prescription claims and, if available and agreed to by the parties, medical data, to evaluate the appropriateness of each  MedMonitor Complete Enrollee’s therapy based upon generally accepted current clinical pharmacy practices.  In the event Contractor identifies clinical concerns regarding a MedMonitor Complete Enrollee’s drug regimen, Contractor will communicate its findings to the Prescriber and/or the dispensing pharmacist. The MedMonitorXR Program portion consists of Contractor (in conjunction with necessary third parties) performing a medication therapy management review designed to ensure that medications prescribed to MedMonitor Complete Enrollees are appropriately used to optimize therapeutic outcomes through improved medication use, and to reduce the risk of adverse events, including adverse medication interactions. Contractor will identify MedMonitor Complete Enrollees and will, if applicable, recommend changes in such MedMonitor Complete Enrollees’ drug regimens to the respective Prescribers and/or the dispensing pharmacists and if applicable, to the MedMonitor Complete Enrollees. 
2. Guaranteed MedMonitor ROI. Subject to the terms and conditions of this Exhibit, Contractor will offer a Guaranteed MedMonitor ROI for Program services performed during the applicable MedMonitor Reporting Period. The achieved return on investment (“Achieved MedMonitor ROI”) will be calculated and reported to County within 60 days following the end of the post-intervention period applicable to the MedMonitor Reporting Period during which County is receiving Program services from Contractor.  The Achieved MedMonitor ROI will be calculated and reported in accordance with Contractor’s standard outcomes methodology as determined solely by Contractor. For purposes of this paragraph, the “post-intervention period” means the four months that immediately follow the MedMonitor Reporting Period.  The outcomes methodology, subject to the conditions in Section 3 below, is created and maintained by Contractor and is available upon request.   Any payment owed to County under this Guaranteed MedMonitor ROI will be paid within 30 business days after the Achieved MedMonitor ROI is reported and accepted by County.  Any payment owed to County as part of the Guaranteed MedMonitor ROI represents County's sole and exclusive remedy for any failure by Contractor to meet the Guaranteed MedMonitor ROI set forth herein; any such failure will not be deemed a material breach of this Agreement and Contractor will have no additional liability in connection therewith.
3. Conditions.  Notwithstanding any provision to the contrary, County acknowledges that the following conditions apply in order for County to be eligible for the Guaranteed MedMonitor ROI: a) maintaining a monthly minimum of 1500 eligible Enrollees in the Program; b) the Program services provided by Contractor under this Exhibit must run for the entire MedMonitor Reporting Period; c) if County deviates from Contractor’s standard program design as described in this Exhibit, the Guaranteed MedMonitor ROI will be subject to adjustment by Contractor; d) if  County changes its Plan Description after the effective date of the MedMonitor Reporting Period, the Guaranteed MedMonitor ROI may, in Contractor’s sole discretion,  be subject to adjustment by Contractor; e) if any revisions are made to the Intervention Services due to circumstances beyond either Contractor’s or County’s control, and those revisions impact Contractor’s standard outcomes methodology, the Guaranteed MedMonitor ROI may be revised as Contractor deems necessary; f) if County terminates the /MedMonitor Complete Program or any portion thereof at the end of the MedMonitor Reporting Period, County must provide claims data for 120 days post termination to be eligible for the Guaranteed MedMonitor ROI for the MedMonitor Reporting Period; and g) at Contractor’s discretion, the Guaranteed MedMonitor ROI may be revised for the Program services in subsequent years of operation and will be documented in a revised, approved amendment to this Contract. 
4. Definitions. For the purposes of this Amendment, the following terms shall have the meanings set forth below:
a) “Guaranteed MedMonitor ROI” means the savings guarantee for the MedMonitor Complete Program for the County in the form of a guaranteed return on investment as further defined in this Amendment.

b) “MedMonitor® Complete Enrollee” refers to an Enrollee who is eligible to participate in the MedMonitor® Complete Program.
c) “MedMonitor Reporting Period” is defined as the time period commencing on January 1, 2012 and continuing thereafter until December 31, 2012.
d)
“Prescriber” means a licensed medical doctor or other health care professional who is legally authorized to prescribe drugs in the state in which such professional is duly licensed.
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