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includes the Lower Basin, as a result of significant modifications to the GMB facility including 
but not limited to those identified in Recital G herein.   

2. Effect on Implementation Agreement.  This Agreement is only binding upon the 
Parties hereto, and except as expressly stated in this Agreement, the provisions of this Agreement 
are not intended to affect the Implementation Agreement, which shall remain unmodified and in 
full force and effect.  In the event of a conflict between the Implementation Agreement, as may 
be amended, and this Agreement regarding the rights and obligations to fund and use the 
Funding Reserve Account, this Agreement shall prevail.  The Parties also acknowledge that, 
pursuant to the Implementation Agreement, O&M Manuals will be prepared for the GMB. O&M 
responsibilities pertaining to the Lower Basin will be reviewed and approved by the Parties and 
SMWD. 

3. Funding Reserve Account. 

a. Establishment. Prior to acceptance of the Lower Basin, County shall 
establish an account to be used as the Funding Reserve Account.  Said account shall be 
established and maintained consistent with all applicable County or other governmental laws, 
rules and regulations pertaining thereto. Interest shall accrue on monies held in the account at a 
rate equal to or greater than that of the gross rate of the Orange County Investment Fund, held 
by the Orange County Treasurer-Tax Collector. 

b. Contributions. Based on an estimated repair cost of One Million Dollars, 
and equal sharing of this cost between RMV and County, RMV or its assigns shall pay the 
County the sum of Fifty Thousand Dollars ($50,000.00) each year for ten years (i.e., the total of 
contributions over the ten year period will be Five Hundred Thousand Dollars ($500,000). The 
first annual payment shall be due and paid before County’s acceptance of the Lower Basin, and 
each yearly payment thereafter shall be submitted on the yearly anniversary of the first annual 
payment. All payments shall be submitted to the Director of OC Public Works or his/her 
designee, who shall immediately deposit said funds into the Funding Reserve Account. 

4. Use of Funds. All funds held in the Funding Reserve Account, including any and 
all accrued interest thereon, shall be used solely by the County, if and when County repairs 
damage to County’s facilities, or portion thereof, within the GMB caused by any seismic 
event(s).  All accrued interest can be used for routine maintenance purposes. No later than 30 
days prior to withdrawal of any funds from the Reserve Funding Account, County shall notify 
DMBSJIN in writing of its intent to do so. 

5. Transfer of Funds to Incorporated City. In the event of an incorporation and the 
GMB Lower Basin becoming an asset of the newly incorporated City, County shall take steps to 
ensure that the Orange County Local Agency Formation Commission (LAFCO) resolution 
identifies the City as the successor of the County and binds the City to the terms and conditions 
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of this Agreement.  Within 60 days of said incorporation, County shall transfer the total 
remaining funds then held in the Funding Reserve Account to the City unless otherwise agreed to 
by mutual consent of the County and the City.  

6. Term of Agreement. The term of this Agreement (“Term”) shall commence on 
the Effective Date and continue thereafter for the period of time during which the GMB is in 
operation. In the event County or the City as the successor to County determines that there is no 
longer a need for the GMB to remain in operation, any monies then remaining in the Reserve 
Funding Account shall be returned to the Party or Parties from whom such funds were obtained.  

7. Limitation on Liability. DMBSJIN, its affiliates, successors and assigns only have 
those obligations expressly provided for in this Agreement (i.e., contribution of funding to the 
Funding Reserve Account) and have no responsibility under this Agreement for the design or 
construction of the repairs to the GMB contemplated hereunder and, therefore, no liability or 
obligation of any kind or nature in connection with said repairs.  Other than the funding 
obligation expressly sets forth in this agreement, this Agreement is not intended to modify the 
obligations of the DMBSJIN, its affiliates, successors or assigns as set forth in Section 7.a.iv of 
the Implementation Agreement 

8. Miscellaneous.   

a. Successors and Assigns.  The terms and provisions of this Agreement shall 
be binding upon and inure to the benefit of the Parties hereto and their respective successors and 
assigns.  In that regard, RMV may assign its rights and obligations hereunder to any related or 
affiliated entity, or to the Rancho Mission Viejo Master Maintenance Corporation, without the 
consent of any other Party provided that DMBSJIN will be jointly and severally liable with the 
assignee. In the event of an incorporation and the GMB Lower Basin becomes an asset of the 
Incorporated City under this Agreement, the Incorporated City shall be the successor to the 
County.  Other than the foregoing, no assignment of this Agreement by one Party shall be made 
or otherwise be valid without the written consent of the other Parties. 

b. No Third-Party Rights.  Nothing in this Agreement shall be deemed or 
otherwise construed as granting any rights, benefits or interests to any individual, entity or body 
who/that is not a Party to this Agreement. 

c. Counterparts.  This Agreement may be executed in two (2) or more 
counterparts, and each such counterpart shall be deemed an original. 

d. Captions.  The captions of the various Sections in this Agreement are for 
convenience and organization only, and are not intended to be any part of the body of this 
Agreement, nor are they intended to be referred to in construing the provisions of this Agreement. 
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