
MODEL CONTRACT N1000010242
FOR

INVESTMENT CONSULTING SERVICES 

FOR THE 

COUNTY OF ORANGE

THIS AGREEMENT Contract Number N1000010242 for Investment Consulting Services, hereinafter referred to as (“Contract”) is effective November 19, 2008 


by and between the County of Orange, a political subdivision of the State of California, hereinafter referred to as “County” and Mercer Investment Consulting, Inc

., with a place of business at 1301 Fifth Avenue, Seattle, WA 98101 


hereinafter referred to as “Contractor”, which are sometimes individually referred to as “Party”, or collectively referred to as “Parties”.

RECITALS

WHEREAS, Contractor responded to a Request for Proposal (“RFP”) for providing Investment Consulting Services as defined in this Contract; and
WHEREAS, the Contractor represents that its services shall meet or exceed the requirements and specifications of the RFP; and

WHEREAS, the County Board of Supervisors has authorized the Deputy Purchasing Agent or his designee to enter into this Contract with Contractor;
NOW, THEREFORE, the Parties mutually agree as follows:

ARTICLES
1. Scope of Work:  The Scope of Work for this Contract is attached hereto as Attachment A.

2. Pricing:  The Contract price, as specified in Attachment B hereto, includes full compensation for providing all services to be provided under this Contract.
3. Invoicing/Payment:  All invoicing and payment for services performed under this Contract shall be as specified in Attachment B, hereto.
4. Contract Term:  This Contract shall commence on TBD  upon execution of all necessary signatures and approval by the County Board of Supervisors, and shall terminate on TBD, unless earlier terminated by the County or otherwise extended as provided herein continue in effect for a period of three (3) years commencing on November 19, 2008 through November 18, 2011.  The Contract may be renewed thereafter for a two (2) additional year period upon mutual agreement of both Parties.  The County does not have to give a reason if it elects not to renew this Contract. The Term of this Contract may be extended by mutual agreement of the Parties.  Permitted extensions of the Term provided in this paragraph 4 shall not result in any change in any other term, condition, or provision of this Contract.  
5. Entire Agreement:  This Contract, including Attachments, which are attached hereto and incorporated herein by this reference, contains the entire contract between the Parties with respect to the matters herein and there are no exceptions, alternatives, substitutions, revisions, understandings, agreements, restrictions, promises, warranties or undertakings, whether oral or written, other than those set forth herein or referred to herein.

6. Amendments:  No alteration or variation of the terms of this Contract shall be valid unless made in writing and signed by the Parties.

7. Governing Law and Venue:  This Contract has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California, 

without reference to conflict of laws provisions.  In the event of any legal action to enforce or interpret this Contract, the sole and exclusive venue shall be a court of competent jurisdiction located in Orange County, California, and the Parties hereto agree to and do hereby submit to the jurisdiction of such court, notwithstanding Code of Civil Procedure section 394.  Furthermore, the Parties specifically agree to waive any and all rights to request that an action be transferred for trial to another venue
8. Appropriation/Contingency of Funds:  This Contract is subject to and contingent upon applicable budgetary appropriations being approved by the County of Orange Board of Supervisors for each fiscal year during the Term of this Contract.  If such appropriations are not approved, this Contract will be immediately terminated without penalty to the County.
9. Taxes:  Unless otherwise provided herein or by law, price quoted does not include California state sales or use tax.

10. Delivery:  Time of delivery of services is of the essence in this Contract.  County reserves the right to refuse any services and to cancel all or any part of the services that do not conform to the prescribed Scope of Work.
11. Independent Contractor:  Contractor shall be considered an independent contractor and neither Contractor, its employees, nor anyone working under Contractor shall be considered an agent or an employee of County.  Neither Contractor, its employees nor anyone working under Contractor, shall qualify for workers’ compensation or other fringe benefits of any kind through County.
12. Assignment or Sub-contracting:  The terms, covenants, and conditions contained herein shall apply to and bind the heirs, successors, executors, administrators and assigns of the Parties.  Furthermore, neither the performance of this Contract nor any portion thereof may be assigned or sub-contracted by Contractor without the express written consent of County.  Any attempt by Contractor to assign or sub-contract the performance or any portion thereof of this Contract without the express written consent of County shall be invalid and shall constitute a breach of this Contract
13. Non-Discrimination:  In the performance of this Contract, Contractor agrees that it will comply with the requirements of Section 1735 of the California Labor Code and not engage nor permit any sub-contractors to engage in discrimination in employment of persons because of the race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, or sex of such persons.  Contractor acknowledges that a violation of this provision shall subject Contractor to all the penalties imposed for a violation of anti-discrimination laws or regulations including but not limited to Section 1720 et seq., of the California Labor Code.
14. Performance:  Contractor shall perform all work under this Contract, taking necessary steps and precautions to perform the work to County’s satisfaction.  Contractor shall be responsible for the professional quality, technical assurance, timely completion and coordination of all documentation and other services performed by the Contractor under this Contract.  Contractor shall perform all work diligently, carefully, and in a good and workman-like manner; shall furnish all labor, supervision, machinery, equipment, materials, and supplies necessary therefore; shall at its sole expense obtain and maintain all permits and licenses required by public authorities, including those of County required in its governmental capacity, in connection with performance of the services; and, if permitted to sub-contract, shall be fully responsible for all work performed by sub-contractors.
15. Errors and Omissions: All reports, files and other documents prepared and submitted by Contractor shall be complete and shall be carefully checked by the professional(s) identified by Contractor as Account Manager Principal Consultant and key personnel, prior to submission to the County.  Contractor agrees that County review is discretionary and Contractor shall not assume that the County will discover errors and/or omissions.  If the County discovers any errors or omissions prior to approving Contractor’s reports, files and other written documents, the reports, files or documents will be returned to Contractor for correction.  Should the County or others discover errors or omissions in the reports, files or other written documents submitted by Contractor after County approval thereof, County approval of Contractor’s reports, files or documents shall not be used as a defense by Contractor in any action between the County and Contractor, and the reports, files or documents will be returned to Contractor for correction at no charge to County.
16. Warranty:   Contractor expressly warrants that the services covered by this Contract are: 1) will be performed in a timely, competent and professional manner, in accordance with highest industry standards, by duly qualified and experienced Contractor personnel possessing all relevant certifications, licenses and permits; 2) will conform to the specifications set forth herein merchantable and good for the ordinary purposes for which they are used; and 23) fit for the particular purpose for which they are intended.  Acceptance of this Contract shall constitute an agreement upon Contractor’s part to indemnify, defend and hold County and its indemnities, as identified in paragraph 19 below and as more fully described in paragraph 19 below and as more fully described in 19, harmless from liability, loss, damage and expense, including reasonable counsel fees, incurred or sustained by County by reason of the failure of the services to conform to such warranties, faulty work performance, negligent or unlawful acts, and non-compliance with any applicable state or federal codes, regulations, ordinances, orders, or statutes, including the Occupational Safety and Health Act (OSHA) and the California Industrial Safety Act.  Such remedies shall be in addition to any other remedies provided by law.
17. Patent/Copyright Materials/Proprietary Infringement:  Contractor shall be solely responsible for clearing the right to use any patented or copyrighted materials in the performance of this Contract.  Contractor warrants that any software as modified through services provided hereunder will not infringe upon or violate any patent, proprietary right or trade secret right of any third party.  Contractor agrees that, in accordance with the more specific requirement contained in paragraph 19 below, it shall indemnify, defend and hold County and County Indemnitees harmless from any and all such claims and be responsible for payment of all costs, damages, penalties and expenses related to or arising from such claim(s), including, but not limited to, attorney’s fees, costs and expenses.
18. Compliance with Laws:  Contractor represents and warrants that services to be provided under this Contract shall fully comply, at Contractor’s expense, with all standards, laws, statutes, restrictions, ordinances, requirements, and regulations (collectively “laws”), including, but not limited to those issued by County in its governmental capacity and all other laws applicable to the services at the time services are provided to and accepted by County.  Contractor acknowledges that County is relying on Contractor to ensure such compliance, and pursuant to the requirements of paragraph 19 below, Contractor agrees that it shall defend, indemnify and hold County and County Indemnitees harmless from all liability, damages, costs and expenses arising from or related to a violation of such laws.
19. Indemnification and Insurance:  Contractor agrees to indemnify, defend with counsel approved in writing by County, and hold harmless County, its elected and appointed officials, officers, employees, agents and those special districts and agencies which County’s Board of Supervisors acts as the governing Board (“County Indemnitees”) from any claims, demands or liability of any kind or nature, including but  not limited to personal injury or property damage, arising from or related to the services, products or other performance provided by Contractor pursuant to this Contract.  Notwithstanding the foregoing, Contractor will not be liable for any (i) losses or expenses incurred as a result of any act or omission by any investment manager, custodian or other third party unaffiliated with Contractor, (ii) any inaccuracy or incompleteness of the data to be provided by the County or its agents and representatives, including any investment managers, custodian, recordkeeper and other service providers, (iii) act taken, or omission or recommendation made, or for any error in judgment, in the absence of negligence or willful misconduct or (iv) indirect, special, punitive, consequential or incidental damages including, without limitation, loss of profits; provided that nothing contained herein will in any way constitute a waiver or limitation of any rights the County may have under applicable Federal and State laws.  If judgment is entered against Contractor and County by a court of competent jurisdiction because of the concurrent active negligence of County or County Indemnitees, Contractor and County agree that liability will be apportioned as determined by the court.  Neither Party shall request a jury apportionment.

Insurance Provisions
Prior to the provision of services under this Contract, the Contractor agrees to purchase all required insurance at Contractor’s expense and to deposit with the County Certificates of Insurance, including all endorsements required herein, necessary to satisfy the County that the insurance provisions of this Contract have been complied with and to keep such insurance coverage and the certificates therefore on deposit with the County during the entire term of this Contract.   In addition, all subcontractors performing work on behalf of Contractor pursuant to this Contract shall obtain insurance subject to the same terms and conditions as set forth herein for Contractor.
All self-insured retentions (SIRs) and deductibles shall be clearly stated on the Certificate of Insurance.  If no SIRs or deductibles apply, indicate this on the Certificate of Insurance with a 0 by the appropriate line of coverage.  Any self-insured retention (SIR) or deductible in an amount in excess of $25,000 ($5,000 for automobile liability), shall specifically be approved by the County Executive Office (CEO)/Office of Risk Management.  
If the Contractor fails to maintain insurance acceptable to the County for the full term of this Contract, the County may terminate this Contract.
Qualified Insurer

The policy or policies of insurance, other than Professional Liability Insurance, must be issued by an insurer licensed to do business in the State of California (California Admitted Carrier) or have a minimum rating of A- (Secure A.M. Best's Rating) and VIII (Financial Size Category as determined by the most current edition of the Best's Key Rating Guide/Property-Casualty/United States or ambest.com
Other than with respect to Professional Liability Insurance, minimum insurance company ratings as determined by the most current edition of the Best's Key Rating Guide/Property-Casualty/United States or ambest.com shall be A- (Secure Best's Rating) and VII (Financial Size Category). 

If the insurance carrier is not an admitted carrier in the state of California and does not have an A.M. Best rating of A-/VIII, the CEO/Office of Risk Management retains the right to approve or reject a carrier after a review of the company's performance and financial ratings.  
The policy or policies of insurance maintained by the Contractor shall provide the limits and coverage as set forth below:

Coverage





Minimum Limits

Commercial General Liability with broad form

$1,000,000 combined single 

property damage and contractual liability


limit per occurrence








$2,000,000 aggregate

Automobile Liability including coverage


$1,000,000 combined single
for owned, non-owned and hired vehicles


limit per occurrence

Workers' Compensation




Statutory

Employers' Liability Insurance



$1,000,000 per occurrence

Professional Liability Insurance



$10,000,000 per claims made 











or per occurrence

Performance Bond




25% of the total annual contract 










amount
All liability insurance, except Professional Liability, required by this Contract shall be $1,000,000 combined single limit per occurrence.  Professional Liability may also be provided on a “Claims Made” basis.  The aggregate limit for the Commercial General Liability policy shall be $2,000,000.

The County shall be added as an additional insured on all insurance policies required by this Contract with respect to work done by the Contractor under the terms of this Contract (except Workers’ Compensation/Employers’ Liability and Professional Liability).  A blanket additional insured endorsement evidencing that the County is an additional insured shall accompany the Certificate of Insurance.

All insurance policies required by this Contract shall be primary insurance, and any insurance maintained by the County shall be excess and non-contributing with insurance provided by these policies.  An endorsement evidencing that the Contractor’s insurance is primary and non-contributing shall specifically accompany the Certificate of Insurance for the Commercial General Liability.

For all insurance policies required by this Contract, Contractor shall endeavor to give the County 30 days notice in the event of cancellation.  In addition, the cancellation clause must provide for insurer to endeavor to mail 30 days’ written notice to the Certificate Holder.
The Commercial General Liability and Workers Compensation policies required by this Contract shall waive all rights of subrogation against the County and members of the Board of Supervisors, its elected and appointed officials, officers and employees when acting within the scope of their appointment or employment.

If Contractor’s Professional Liability policy is a “claims made” policy, Contractor shall agree to maintain professional liability coverage for two years following completion of Contract.

The Commercial General Liability policy shall contain a severability of interest’s clause.

The Contractor is aware of the provisions of Section 3700 of the California Labor Code which requires every employer to be insured against liability for Workers’ Compensation or be self-insured in accordance with provisions of that code.  The Contractor will comply with such provisions and shall furnish the County satisfactory evidence that the Contractor has secured, for the period of this Contract, statutory Workers' Compensation insurance and Employers' Liability insurance with limits of $1,000,000 per occurrence.

Required Coverage Forms

The Commercial General Liability coverage shall be written on Insurance Services Office (ISO) form CG 00 01, or a substitute form providing liability coverage at least as broad.

The Business Auto Liability coverage shall be written on ISO form CA 00 01, CA 00 05, CA 0012, CA 00 20, or a substitute form providing coverage at least as broad.

Required Endorsements

The Commercial General Liability policy shall contain the following endorsements, which shall accompany the Certificate of insurance:

1)
An Additional Insured endorsement using ISO form CG 2010 or CG 2033 or a form at least as broad naming the County of Orange, its elected and appointed officials, officers, employees, agents as Additional Insureds.

2)
A primary non-contributing endorsement evidencing that the contractor’s insurance is primary and any insurance or self-insurance maintained by the County of Orange shall be excess and non-contributing.

All insurance policies required by this contract shall waive all rights of subrogation against the County of Orange and members of the Board of Supervisors, its elected and appointed officials, officers, agents and employees when acting within the scope of their appointment or employment.

The Workers’ Compensation policy shall contain a waiver of subrogation endorsement waiving all rights of subrogation against the County of Orange, and members of the Board of Supervisors, its elected and appointed officials, officers, agents and employees.

All insurance policies required by this contract shall give the County of Orange 30 days notice in the event of cancellation and 10 days for non-payment of premium.  This shall be evidenced by policy provisions or an endorsement separate from the Certificate of Insurance.  

If contractor's Professional Liability policy is a "claims made" policy, contractor shall agree to maintain professional liability coverage for two years following completion of contract.

The Commercial General Liability policy shall contain a severability of interests clause also known as a “separation of insureds” clause (standard in the ISO CG 0001 policy).
Insurance certificates should be forwarded to the agency/department address listed on the solicitation.  
If the Contractor fails to provide the insurance certificates and endorsements within seven days of notification by CEO/Purchasing or the agency/department purchasing division, award may be made to the next qualified vendor contractor.
County expressly retains the right to require Contractor increase or decrease the insurance requirements of any of the above insurance types throughout the term of this Contact, which shall be mutually agreed upon.  Any increase or decrease in insurance will be as deemed by County of Orange Risk Manager as appropriate to adequately protect County.

County shall notify Contractor in writing of changes in the insurance requirements.  If Contractor does not deposit copies of acceptable certificates of insurance and endorsements with County incorporating such changes within thirty days of receipt of such notice, this Contract may be in breach without further notice to Contractor, and County shall be entitled to all legal remedies.  
The procuring of such required policy or policies of insurance shall not be construed to limit Contractor’s liability hereunder nor to fulfill the indemnification provisions and requirements of this Contract, nor act in any way to reduce the policy coverage and limits available from the insurer.  
The County of Orange Certificate of Insurance and the Special Endorsement for the County of Orange can be utilized to verify compliance with the above-mentioned insurance requirements in place of commercial insurance certificates and endorsements
The procuring of such required policy or policies of insurance shall not be construed to limit Contractor's liability hereunder nor to fulfill the indemnification provisions and requirements of this Contract, nor act in any way to reduce the policy coverage and limits available from the insurer.

20. Confidentiality: Contractor agrees to maintain the confidentiality of all County and County-related records and information pursuant to all statutory laws relating to privacy and confidentiality that currently exist or exist at any time during the term of this Contract.  All such records and information shall be considered confidential and kept confidential by Contractor and Contractor’s staff, agents and employees.  Notwithstanding the foregoing, Contractor may disclose information which (a) Contractor must by law or legal process disclose, (b) is either already in the public domain or enters the public domain through no fault of Contractor, (c) is available to Contractor from a third party who is not under any non-disclosure obligation to the County, or (d) is independently developed by Contractor without reference to any confidential information of the County.  The County agrees that Contractor will be entitled to disclose information relating to the services or the County to regulators having jurisdiction over Contractor and otherwise as required by law.
21. Contractor Personnel: Contractor warrants that all Contractor personnel engaged in the performance of work under this Contract shall possess sufficient experience and/or education and the required licenses set forth herein in good standing to perform the services requested by the County.  County expressly retains the right to have any of the Contractor personnel removed from performing services under this Contract to the County. Contractor shall effectuate the removal of the specified Contractor personnel from providing any services to the County under this Contract within one business day of notification by County.  County shall submit the request in writing to the Contractor’s Principal Consultant. The County is not required to provide any reason, rationale or additional factual information if it elects to request any specific Contractor personnel be removed from performing services under this Contract.
22. Contractor’s Principal Consultant Account Manager and Key Personnel: Contractor shall appoint an Account Manager Principal Consultant to direct the Contractor’s efforts in fulfilling Contractor’s obligations under this Contract.  This Account Manager Principal Consultant shall be subject to approval by the County and shall not be changed without the written consent of the County’s project Program Manager, which consent shall not be unreasonably withheld.

The Contractor’s Account Manager Principal Consultant and key personnel shall be assigned to this project for the duration of this Contract and shall diligently pursue all work and services to meet the project time lines. Key personnel are those individuals who report directly to the Contractor’s Account Manager Principal Consultant.

23. Project Program Manager: The County shall appoint a project Program Manager to act as liaison between the County and the Contractor during the term of this Contract.  The County’s Program project Manager shall coordinate the activities of the County staff assigned to work with the Contractor.  The County’s project Program Manager shall have the right to require the removal and replacement of the Contractor’s Principal Consultant Account Manager from providing services to County under this Contract.  The County’s Project Manager shall notify the Contractor in writing of such request for removal of Contractor’s Account Manager Principal Consultant.  The Contractor shall accomplish the removal within one (1) day after written notice by the County’s project Program Manager. The County’s project Program Manager shall review and approve the appointment of the replacement for the Contractor’s Account Manager Principal Consultant. The County is not required to provide any additional information, reason or rationale for the request for removal of Contractor’s Principal Consultant Account Manager from providing services to County under this Contract.
24. Reports/Meetings:  The Contractor shall develop reports and any other relevant documents necessary to complete the services and requirements as set forth in this Contract.  The County’s project Program Manager and the Contractor’s Account Manager Principal Consultant will meet on reasonable notice to discuss the Contractor’s performance and progress under this Contract.  If requested, the Contractor’s Account Manager Principal Consultant and other project personnel shall attend all meetings. The Contractor shall provide such information that is requested by the County for the purpose of monitoring progress under this Contract.
25. Ownership of Documents:  The County has permanent ownership of all directly connected and derivative materials produced under this Contract by the Contractor specifically and exclusively for the County.  All such documents, reports and other incidental or derivative work or materials furnished hereunder shall become and remain the sole properties of the County and may be used by the County as it may require without additional cost to the County.  None of the documents, reports and other incidental or derivative work or furnished materials produced under this Contract by the Contractor specifically and exclusively for the County shall be used by the Contractor without the express written consent of the County.  Notwithstanding the foregoing or anything to the contrary set forth herein, Contractor is the exclusive owner or rightful licensee of all copyright and other intellectual property rights in the systems, software, methodologies, methods of analysis, ideas, concepts, know-how, models, tools, techniques, skills, knowledge and experience, and any graphic or digitized representations of any of these, and other materials created, owned or licensed and used by Contractor or its service providers before the commencement of, or acquired by Contractor during or after, the performance of the services pursuant to this Contract, including, without limitation, all patent rights, copyrights, trade secrets, trademarks, and other proprietary rights therein and the foregoing shall not be deemed to be the property of the County and Contractor shall not be restricted in any way with respect thereto.
26. Title to Data:  All materials, documents, data or information obtained from the County data files or any County medium furnished to the Contractor in the performance of this Contract will at all times remain the property of the County.  Such data or information may not be used or copied for direct or indirect use by the Contractor after completion or termination of this Contract without the express written consent of the County. All materials, documents, data or information, including copies, must be returned to the County at the end of this Contract
27. Records:  The Contractor shall keep an accurate record of time expended by Contractor and the sub-contractors working for Contractor in the performance of this Contract.  Such record shall be available for periodic inspection by the County at reasonable times upon reasonable notice.
28. Audits/Inspections:  Contractor agrees to permit the County’s Auditor-Controller or the Auditor-Controller’s authorized representative (including auditors from a private auditing firm hired by the County) access during normal working hours to all books, accounts, records, reports, files, financial records, supporting documentation including payroll and accounts payable/receivable records specifically related to the County, but excluding payroll records, and other papers or property of Contractor and other papers or property of Contractor for the for the purpose of auditing or inspecting any aspect of performance under this Contract.  The inspection and/or audit will be confined to those matters connected with the performance of the Contract including, but not limited to, the costs of administering the Contract.  The County will provide reasonable notice of such an audit or inspection. The County reserves the right to audit and verify the Contractor’s records before final payment is made.  The County reserves the right to audit and verify the Contractor’s records before final payment is made.

Contractor agrees to maintain such records for possible audit for a minimum of three years after final payment, unless a longer period of records retention is stipulated under this Contract or by law.  Contractor agrees to allow interviews of any employees or others who might reasonably have information related to such records.  Further, Contractor agrees to include a similar right to the County to audit records and interview staff of any sub-contractor related to performance of this Contract.

Should the Contractor cease to exist as a legal entity, the Contractor’s records pertaining to this Contract shall be forwarded to the surviving entity in a merger or acquisition or, in the event of liquidation, to the County’s project Program Manager.
29. Publication:  No copies of schedules, written documents, and computer based data, photographs, maps or graphs, resulting from performance or prepared in connection with this Contract, are to be released by Contractor and/or anyone acting under the supervision of Contractor to any person, partnership, company, corporation, or agency, without prior written approval by the County, except as necessary for the performance of the services of this Contract.  All press releases, including graphic display information to be published in newspapers, magazines, etc., are to be administered only by the County unless otherwise agreed to by both Parties.
30. Conflict of Interest: The Contractor shall exercise reasonable care and diligence to prevent any actions or conditions that could result in a conflict with the best interests of the County.  This obligation shall apply to the Contractor; the Contractor’s employees, agents, and relatives; sub-tier Contractor’s and third parties associated with accomplishing services hereunder. The Contractor’s efforts shall include, but not be limited to establishing precautions to prevent its employees or agents from making, receiving, providing or offering gifts, entertainment, payments, loans or other considerations which could be deemed to appear to influence individuals to act contrary to the best interests of the County. The County Board of Supervisors policy prohibits its employees from engaging in activities involving a conflict of interest.  The Contractor shall not, during the period of this Contract, employ any County employee for any purpose.
31. Termination:  In addition to any other remedies or rights it may have by law, County has the right to terminate this Contract without penalty immediately with cause or after 30 days’ written notice without cause, unless otherwise specified.  Cause shall be defined as any breach of this Contract, any misrepresentation or fraud on the part of the Contractor.  Exercise by County of its right to terminate the Contract shall relieve County of all further obligations.
32. Breach of Contract: The failure of the Contractor to comply with any of the terms, provisions, covenants or conditions of this Contract shall constitute a material breach of this Contract.  In such event the County may, and in addition to any other remedies available at law, in equity, or otherwise specified in this Contract:

a. Afford the Contractor written notice of the breach and ten (10) calendar days or such shorter time that may be specified in this Contract within which to cure the breach; and/or
b. Discontinue payment to the Contractor for and during the period in which the Contractor is in breach; and offset against any monies billed by the Contractor but yet unpaid by the County those monies disallowed pursuant to the above; and/or
c. Terminate this Contract immediately, without penalty to the County.
33. Disputes:  The Parties shall deal in good faith and attempt to resolve potential disputes informally. If a dispute concerning a question of fact arising under the terms of this Contract is not disposed of in a reasonable period of time by the Contractor’s Principal Consultant Account Manager and the County’s project Program Manager, such matter shall be brought to the attention of the Deputy Purchasing Agent by way of the following process:
a. The Contractor shall submit to the Deputy Purchasing Agent a written demand for a final decision regarding the disposition of any dispute between the Parties arising under, related to, or involving this Contract, unless the County, on its own initiative, has already rendered such a final decision.

b. The Contractor’s written demand shall be fully supported by factual information, and, if such demand involves a cost adjustment to this Contract, the Contractor shall include with the demand a written statement signed by a senior official indicating that the demand is made in good faith, that the supporting data are accurate and complete, and that the amount requested accurately reflects the amount for which the Contractor believes the County is liable.
c. Pending the final resolution of any dispute arising under, related to, or involving this Contract, the Contractor agrees to diligently proceed with the performance of his Contract, including the provision of services.  The Contractor’s failure to diligently proceed shall be considered a material breach of this Contract. Any final decision of the County shall be expressly identified as such, shall be in writing, and shall be signed by the County’s Deputy Purchasing Agent or his designee.  If the County fails to render a decision within 90 days after receipt of the Contractor’s demand, it shall be deemed a final decision adverse to the Contractor’s contentions.
34. Orderly Termination: Upon termination or other expiration of this Contract, each Party shall promptly return to the other Party all papers, materials, and other properties of the other held by each for purposes of execution of the Contract, provided that Contractor shall be permitted to retain a copy of all such materials delivered to the County for archival purposes and to defend its work product.   In addition, each Party will assist the other Party in orderly termination of this Contract and the transfer of all aspects, tangible and intangible, as may be necessary for the orderly, non-disruptive business continuation of each Party.
35. Force Majeure:  Contractor shall not be in breach of this Contract during any delay beyond the time named for the performance of this Contract caused by any act of God, war, civil disorder, employment strike or other cause beyond its reasonable control, provided Contractor gives written notice of the cause of the delay to County within 36 hours of the start of the delay and Contractor avails himself of any available remedies.
36. Consent to Breach Not Waiver:  No term or provision of this Contract shall be deemed waived and no breach excused, unless such waiver or consent shall be in writing and signed by the Party claimed to have waived or consented.  Any consent by any Party to, or waiver of, a breach by the other, whether express or implied, shall not constitute consent to, waiver of, or excuse for any other different or subsequent breach.
37. Remedies Not Exclusive:  The remedies for breach set forth in this Contract are cumulative as to one another and as to any other provided by law, rather than exclusive; and the expression of certain remedies in this Contract does not preclude resort by either Party to any other remedies provided by law.
38. Notices: Any and all notices, requests demands and other communications contemplated, called for, permitted, or required to be given herein shall be in writing, except through the course of the County’s project Program Manager and Contractor’s Account Manager Principal Consultant routine exchange of information and cooperation during the terms of the work and services.  Any written communications shall be deemed to have been duly given upon actual in-person delivery, if delivery is by direct hand or upon delivery on the actual day of receipt or no greater than four calendar days after being mailed by US certified or registered mail, return receipt requested, postage prepaid, whichever occurs first.  The date of mailing shall count as the first day.  All communications shall be addressed to the appropriate Party at the address stated herein or such other address as the Parties hereto may designate by written notice from time to time in the manner aforesaid.
County: 


Program Manager, Tracy Vonada




Human Resources/Employee Benefits





Hall of Administration





333 W. Santa Ana Blvd., 2nd Floor





Santa Ana, CA 92701
cc:



Human Resources/Employee Benefits,

Attn:  Julie Nguyen Diana Banzet




333 W. Santa Ana Blvd., 2nd Floor





Santa Ana, Ca  92701
Contractor:


TBD Mercer Investment Consulting, Inc.





Troy Saharic, Principle

1301 Fifth Avenue, Suite 1900

Seattle, WA  98101
39. County Child Support Enforcement:  Contractor is required In order to comply with the child support enforcement requirements of the County of Orange,  within 30 days of award of contract, Contractor agrees to furnish required Contractor data and certifications to the contract administrator, County Purchasing Agent or the agency/department Deputy Purchasing Agent. 
Failure of the Contractor to comply with all federal, state, and local reporting requirements for child support enforcement or to comply with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment shall constitute a material breach of the Contract.  Failure to cure such breach within 60 calendar days of notice from the County shall constitute grounds for termination of this Contract.
40. Change of Ownership:  Contractor agrees that if there is a change or transfer in ownership of Contractor’s business prior to completion of this Contract, the new owners shall be required under terms of sale or other transfer to assume Contractor’s duties and obligations contained in this Contract and complete them to the satisfaction of County.
41. Precedence: The documents herein consist of this Contract and its attachments.  In the event of a conflict between or among the Contract documents, the order of precedence shall be the provisions of the main body of this Contract, i.e., those provisions set forth in the articles of this Contract, and then the attachments and exhibits.
42. Headings:  The various headings and numbers herein, the grouping of provisions of this Contract into separate clauses and paragraphs, and the organization hereof are for the purpose of convenience only and shall not limit or otherwise affect the meaning hereof.
43. Severability:  If any term, covenant, condition or provision of this Contract is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions hereof shall remain in full force and effect and shall in no way be affected, impaired or invalidated thereby. It is the intent of the Parties that the provisions of this Contract shall be enforced to the fullest extent permitted by applicable law.  To the extent that the terms set forth in this Contract or any word, phrase, clause or sentence is found to be illegal or unenforceable for any reason, such word, phrase, clause or sentence shall be modified deleted or interpreted in such a manner so as to afford the party for whose benefit it was intended the fullest benefit commensurate with making this Contract as modified, enforceable and the balance of this Contract shall not be affected thereby, the balance being construed as severable and independent.
44. Calendar Days:  Any reference to the word “day” or “days” herein shall mean calendar day or calendar days, respectively, unless otherwise expressly provided.
45. Attorney Fees:  In any action or proceeding to enforce or interpret any provision of this Contract, or where any provision hereof is validly asserted as a defense, each Party shall bear its own attorney’s fees, costs and expenses.
46. Waiver of Jury Trial:  Each Party acknowledges that it is aware of and has had the opportunity to seek advise of counsel of its choice with respect to its rights to trial by jury, and each Party, for itself and its successors, creditors, and assigns, does hereby expressly and knowingly waive and release all such rights to trial by jury in any action, proceeding or counterclaim brought by any Party hereto against the other (and/or against its officers, directors, employees, agents, or subsidiary or affiliated entities) on or with regard to any matters whatsoever arising out of or in any way connected with this Contract and /or any other claim of injury or damage.
47. Interpretation:  This Contract has been negotiated at arm’s length and between persons sophisticated and knowledgeable in the matters dealt with in this Contract.  In addition, each Party has been represented by experienced and knowledgeable independent legal counsel of their own choosing, or has knowingly declined to seek such counsel despite being encouraged and given the opportunity to do so.  Each Party further acknowledges that they have not been influenced to any extent whatsoever in executing this Contract by any other Party hereto or by any person representing them, or both.  Accordingly, any rule of law (including California Civil Code Section 1654) or legal decision that would require interpretation of any ambiguities in this Contract against the Party that has drafted it is not applicable and is waived.  The provisions of this Contract shall be interpreted in a reasonable manner to affect the purpose of the Parties and this Contract.
48. Authority:  The Parties to this Contract represent and warrant that this Contract has been duly authorized and executed and constitutes the legally binding obligation of their respective organization or entity, enforceable in accordance with its terms.
Health Insurance Portability and Accountability Act (HIPAA): Contractor understands and agrees that the disclosure of PHI by a health care component of a covered entity is subject to the HIPAA Privacy Rule, Contractor understands and agrees that it is a Business Associate of County for the purposes of the HIPAA Privacy Rule.  Therefore, the provisions set forth in Attachment E hereto shall be operative and control the Business Associate relationship of the parties.  Nothing in Attachment E shall be considered a waiver of the limitation on subcontracting as set forth in this Contract.

49. Survival:  Notwithstanding any provision to the contrary herein, the provisions of paragraphs 15, 16, 17, 18 and 19 shall survive the termination of this Contract.
50. Employee Eligibility Verification: The Contractor warrants that it fully complies with all Federal and State statutes and regulations regarding the employment of aliens and others and that all its employees performing work under this Contract meet the citizenship or alien status requirement set forth in Federal statues and regulations.  The Contractor shall obtain, from all employees performing work hereunder, all verification and other documentation of employment eligibility status required by Federal or State statutes and regulations including, but not limited to, the Immigration Reform and Control Act of 1986, 8 U.S.C. §1324 et seq., as they currently exist and as they may be hereafter amended.  The Contractor shall retain all such documentation for all covered employees for the period prescribed by the law. The Contractor shall indemnify, defend with counsel approved in writing by County, and hold harmless, the County, its agents, officers, and employees from employer sanctions and any other liability which may be assessed against the Contractor or the County or both in connection with any alleged violation of any Federal or State statutes or regulations pertaining to the eligibility for employment of any persons performing work under this Contract.
51. Bills and Liens: Contractor shall pay promptly all indebtedness for labor, materials, and equipment used in performance of the work.  Contractor shall not permit any lien or charge to attach to the work or the premises, but if any does so attach, Contractor shall promptly procure its release and, in accordance with the requirements of paragraph 19 above, indemnify, defend, and hold County harmless and be responsible for payment of all costs, damages, penalties and expenses related to or arising from or related thereto.
51.  Limitation of Liability – Subcontracted Services:  Notwithstanding anything to the contrary contained in this Contract, the aggregate liability of Contractor, its affiliates and any officer, director or employee of Contractor and its affiliates (“Contractor Parties”) to County, its affiliates, its officers, directors or employees, or those of its affiliates, and any third party (including any benefit plan, its fiduciaries or any plan sponsor, acting in that capacity) for any and all Losses arising out of or relating to the provision of services subcontracted to Mercer (US) Inc., an affiliate of Contractor, pursuant to Section C. of Attachment A to the Contract, shall not exceed the greater of one times the compensation for the services provided pursuant to the Contract and $100,000.  Contractor shall have no liability for the acts or omissions of any third party (other than its subcontractors).  For purposes of this paragraph 51, “Loss” means damages, claims, liabilities, losses, awards, judgments, penalties, interest, costs and expenses, including reasonable attorneys' fees, whether arising in tort, contract or otherwise.  For the avoidance of doubt, multiple claims arising out of or based upon the same act, error or omission, or series of continuous, interrelated or repeated acts, errors or omissions shall be considered a single Loss.  Nothing in this Paragraph 51 limiting the liability of a Party shall apply to any liability that has been determined by a court to have been caused by fraud or bad faith of a Party or their subcontractors.”
52. Changes:  Contractor shall make no changes in the work or perform any additional work without County’s specific written approval.
52. Arbitration:  Notwithstanding any reference to a “final” or other decision that is reached or deemed to have been reached pursuant to any dispute resolution process set forth in this Agreement, including but not limited to Paragraph 33, such decision shall not be binding, shall have no legal effect on either party, and shall be without prejudice to either party, in each case, unless agreed to in writing, and after such non-binding “final” decision is reached or deemed to have been reached, the following terms shall apply.  Each Party to this Contract, on behalf of itself and its affiliates, agrees that any dispute, claim or controversy arising out of or relating to this Contract or the provision of services by any Contractor Party (a “Claim”) shall be resolved by binding arbitration pursuant to the Commercial Arbitration Rules (“Rules”) of the American Arbitration Association (“AAA”) then in effect.  The arbitration shall be conducted by a panel of three arbitrators, with each Party selecting one arbitrator and the two arbitrators selecting the third arbitrator.  If the two arbitrators are unable to agree upon the third arbitrator, the third arbitrator shall be selected by the AAA.  Each of the arbitrators shall have at least fifteen years of relevant industry experience.  The arbitrator(s) shall render a reasoned award, and neither Party shall object to the other Party’s request for such an award.  The arbitrators shall have no authority to award loss of profit, incidental, consequential, special, indirect, punitive or similar damages or any damages not measured by the prevailing Party’s actual direct damages, and may not make any ruling, finding or award that does not conform to the terms and conditions of this Contract including, without limitation, the terms and conditions relating to the exclusion or limitation of damages.  All fees and expenses of the arbitration shall be borne by the parties equally; except that each Party shall bear the expense of its own counsel, experts, witnesses, and preparation and presentation of the arbitration matter.  Judgment upon any award rendered by the arbitrators may be entered in any court of competent jurisdiction; provided, however, neither Party shall seek to enforce any judgment which does not conform to the terms and conditions of this Contract, including, the terms and conditions relating to the exclusion or limitation of damages.  No demand for arbitration may be made on any date on or after which the institution of legal or equitable proceedings based on the applicable claim would be barred by the applicable statute of limitations or by any provision of this Contract.  Notwithstanding the foregoing, nothing in this paragraph 52 prohibits either Party from seeking equitable relief from a court of competent jurisdiction to the extent that irreparable harm may occur and damages would not be a sufficient remedy.  The arbitrators shall not amend, modify, nullify, ignore or add to the provisions of this Contract and in the event the arbitrators do so or attempt to do so, such act by the arbitrators shall be null and void and have no effect, and either Party may seek to enforce this sentence and the immediately proceeding sentence in a court of competent jurisdiction notwithstanding this paragraph 52.”
53. Terms and Conditions: Contractor acknowledges that it has read and agrees to all terms and conditions included in this Contract.

53. No Third Party Beneficiaries.  Neither this Contract nor the provision of the services is intended to confer any right or benefit on any third party except with respect to affiliates of the Parties as specifically set forth in this Contract and with respect to any benefit plan sponsored by the County, the fiduciaries of such plans and the County as plan sponsor of such plans.  This section does not limit any right of any affiliate of the County, any of County’s officers, directors, supervisors or employees, or those of its affiliates, and any third party (including any benefit plan, its fiduciaries or any plan sponsor) to recover damages for Losses resulting from the services provided by Contractor, to the extent permitted by the terms of the Agreement
54. Incorporation: This Contract and its Attachments A through F and Exhibits 1 and 2 are attached hereto and incorporated by reference and made a part of this Contract.

55. Receipt of Form ADV:  The County acknowledges receipt of the Form ADV, Part II of Mercer Investment Consulting, Inc., at least 48 hours prior to the execution of this Contract.  The County also agrees that future offers to provide, or the provision of, Form ADV, Part II or other information required by applicable regulation may be sent to the County electronically, at the email address provided to Contractor by the County prior to such time.
SIGNATURE PAGE
The Parties hereto have executed this Contract on the dates shown opposite their respective signatures below.
CONTRACTOR  (Mercer Investment Consulting, Inc.)
Print Name




Title

 


*DO NOT SIGN THIS PAGE AT THIS TIME*





Signature




Date

Print Name




Title

 


*DO NOT SIGN THIS PAGE AT THIS TIME*





Signature




Date

* If the Contractor is a corporation, signatures of two specific corporate officers are required as further set forth.

The first corporate officer signature must be one of the following:1) the Chairman of the Board; 2) the President; 3) any Vice President.

The second corporate officer signature must be one of the following: a) Secretary; b) Assistant Secretary; c) Chief Financial Officer; d) Assistant Treasurer.
In the alternative, a single corporate signature is acceptable when accompanied by a corporate resolution demonstrating the legal authority of the signature to bind the company.

*************************************************************************************
County of Orange, a political subdivision of the State of California

_____________________________________________________________________________________
Print Name




Title

_____________________________________________________________________________________
Signature




Date


*************************************************************************************
Approved by Board of Supervisors on: 
Date
 _____________________

APPROVED AS TO FORM:

___________________________

Nikhil Daftary
Deputy, Office of County Counsel 
Orange County, California

ATTACHMENT A

Investment Consulting Services

Scope of Work
I.
Introduction

The County of Orange Human Resource Services, Employee Benefits Division, is issuing a Request for Proposal (RFP) for an Investment Consultant for the County’s Employees’ Defined Contribution Programs (IRS Section 457, 401(a), 3121) and the Extra Help Employees 3121 Defined Benefit Plan.

II.
Background 

Defined Contribution Plans

The current Plan Record Keeper for the 457, 401(a) and 3121 Defined Contribution Plans is Great-West/BenefitsCorp, Inc., and they have been the vendor since March 2002.  Nationwide/PEBSCO provided plan administration from 1986 through 2001. 

The County has three defined contribution retirement plans covered under the Great-West contract:

1.
An IRC Section 457 deferred compensation plan offered to all County employees which is 100% employee contributions. 

2.
An IRC Section 401(a) defined contribution retirement plan for Executive Management Group I, II and III employees, County and members of the County’s Board of Supervisors which is 100% County contributions.

3.
A defined contribution IRC Section 3121 (part-time seasonal and temporary employee) plan for Extra-Help employees created in March 2002 which is 100% employee contributions of 7.5% of salary.

As of January 1, 2013:

457 Plan Assets = $937,975,611.40

10,085 participant accounts

8,986 employees currently contributing to the Plan

Approximately 18,000 employees are eligible to participate in the Plan.

401(a) Plan Assets = $11,628,360.37

691 participant accounts

3121 DC Plan Assets = $6,483,281.06

3,345 participant accounts 

551 employees currently contributing to the Plan 

In May 1999, the County formed a Defined Contribution Advisory Committee made up of employees from labor and management to assist the County in managing the County’s Defined Contribution Program.  Since the program is primarily employee money, the committee felt more comfortable making decisions about changes in investment offerings and/or a complete change in the Defined Contribution Plan Administrator if there was expert advice available through an Investment Consultant.

Health Reimbursement Arrangement Plan

In August 2009, the County implemented a Health Reimbursement Arrangement (HRA) Program for the Association of Orange County Deputy Sheriffs (AOCDS) and the Association of County Law Enforcement Managers (ACLEM).  The HRA was implemented in response to a restructuring of the Retiree Medical Program for the AOCDS and ACLEM represented units.  The plan established Health Reimbursement accounts for current and future represented employees, funded by a combination of County and mandatory employee pre-tax contributions.  Participants manage the investment option(s) in the plan while actively employed and benefits (HRA account balances) become available upon retirement of the individual Participants to be used towards reimbursement of eligible qualified medical expenses.   

In May 2009, the County formed a HRA Advisory Committee made up of employees from labor and management to assist the County in managing the Health Reimbursement Arrangement Program.  The committee felt more comfortable making decisions about the investment selections and offerings with the assistance of expert advice available through an Investment Consultant. The current Record Keeper for the plan is ICMA-RC and they have been the vendor since the plan inception.  

Investment Consulting Services for the HRA plan would be provided on an ad-hoc basis.

1.62 Defined Contribution Plan

In May 2010, the County implemented the County’s 1.62 Defined Contribution Plan.  In an effort to address increasing pension costs, the County implemented the “1.62 at 65” pension benefit formula combined with a Defined Contribution Plan for non-safety employees.  Employees eligible for the “1.62 at 65” pension formula are eligible to participate in the 1.62 Defined Contribution Plan in which the county provides a 100 percent match of the employee’s contributions, up to two percent of base salary.  Employee contributions go into a 457 plan and employer matching contributions go into a 401(a) plan for the employee to manage.  The County utilized the assistance of an Investment Consultant in the selection of the investment options for the 1.62 Defined Contribution plan.  The current Record Keeper for the plan is TIAA-CREF and they have been the vendor since the plan inception. 

Investment Consulting Services for the 1.62 Defined Contribution plan would be provided on an ad-hoc basis.

1992 Defined Benefits Plan

The County also has a Defined Benefit IRC Section 3121 (part-time seasonal and temporary employee) plan for Extra-Help employees.  The plan was initially adopted in January 1992 with 100% employee contributions based upon age at time of entry into the Plan. The Plan closed to new participants as of February 28, 2002.  This plan subsequently froze benefit accruals effective November 21, 2008.   As of that date, the normal retirement benefit was changed to a single lump sum distribution equal to the greater of the participant’s account balance or the present value of their normal retirement benefit.

Investment Consulting Services for the 1992 Defined Benefit plan would be provided on an ad-hoc basis.

III.    
Scope of Work     

The following is a description of those services that will or may be required of the selected Offeror.  The requirements presented specify the services to be provided by the successful Offeror and the minimum capabilities required.  The contract term will initially be limited to (3) years.  The contract will include two (2) one-year contract renewal extensions, which may be solely exercised by the County based upon approval from the Board of Supervisors.  

 
Contractor shall provide the following services to County:  
A.
On-going Performance Monitoring
1. Conduct on-going performance monitoring.  Performance measurement must have specific reference to each fund’s objectives, selected comparison indices and peer group universes.  Measurement periods should be at least 1, 3, and 5 years.

2. At least annually, the advisor must provide an investment environment overview and identify and analyze changes in firm organization, fund management style and personnel, including changes in fund investment guidelines, as well as detailed attribution for fund performance results and make recommendations for de-selection or selection of a product for the Plan.

3. Make any recommended revisions to the Plan investment guidelines.

4. Provide a quarterly review and an annual in-depth review with 4th quarter report.

5. Present performance report to the committee at one of its regular meetings at least annually.

6. Provide a written and verbal quarterly report and make a presentation to County staff and the committee on the performance of the current investment options relative to their appropriate benchmarks and peer groups.  See Exhibit C – “Plan Investment Options,” for current Plan investment options.

7. Assist County staff and the committee in identifying under-performing investments and develop and review a list of appropriate alternatives for the committee to review as appropriate.

8. Assist County staff and the committee with the process of selecting any new funds needed as the result of fund evaluations.

9. Attend Advisory Committee meetings to present information and advice as requested.

10. Review and make recommendations to the written investment policy guidelines for the Plan.  A copy of the Investment Policy is included as Exhibit D.

11. Present findings and recommendations on the Investment Policy in a written report to be presented at least twice a year at a regularly scheduled meeting time and place of the Deferred Compensation Advisory committee and to the County as requested.

B.
General Consulting Services

1. Assist County staff and the committee, using the Consultant’s knowledge of “best practices,” in the preparation of procedures, policies, manuals, forms, bylaws, ordinances, Plan documents, and other important documentation for the County and committee consideration and approval, if appropriate.  Ongoing updates of these documents will also be expected to be prepared in reaction to legal and economic changes.

2. Consult with County staff and the committee on actions necessary to be in compliance with current and proposed changes in laws, regulations, ordinances, etc. and the impact of those changes to the Plans.

3. Provide peer review of the Plans versus plans of similar size and diversity.

4. Assist County staff and the committee in developing and evaluating surveys that the County may want for Plan participant input on its Record Keeper.

5. Assist County staff and the committee in analyzing and identifying the need for new or enhanced services including the development of RFPs.

6. Review education and participant training materials and the delivery systems utilized for the training materials currently available to Plan participants. Recommend changes to ensure that materials are complete and accurate.

7. Review account statement, newsletters, participant communications, including the Plan’s web site. Recommend changes to ensure that materials are complete and accurate.

8. Monitor performance of the Record Keeper services and adherence to the terms and conditions of the contract, including but not limited to: any changes in senior personnel; company ownership; record keeping services; field representatives and their ability to service the Plan and assist participants.

9. Make recommendations to County staff and the committee regarding areas needing improvement and any monetary penalties to be imposed against the Record Keeper.

C.         Extra Help Employees 3121 Defined Benefit Plan

1. Provide recommendations to County staff of the investment vehicle(s) for assets.
2. Assist County staff in the revisions of the Plan document
3. Provide coordination of service transition with the Recordkeeper which may include, but not be limited to development and issuance of a Request for Proposal, evaluation of responses and selection of a replacement service provider.  
4. Finalization of legal documentation and participant communications
5. Conduct an annual actuarial valuation of the Extra Help Defined Benefit Plan and prepare Note on Plan for County’s Comprehensive Annual Financial Report.

6. Provide interest return rates for the plan.

7. Provide requested ad-hoc consulting services.
County hereby acknowledges and agrees that, pursuant to paragraph 12 of the Contract, the services to be provided pursuant to this Section C. of Attachment A to the Contract shall be subcontracted to Mercer (US) Inc., and affiliate of Contractor.
D.
Ad-Hoc Consulting
1. Provide requested ad-hoc consulting services.

2. Provide the committee and County staff with informational sessions on topical investment issues affecting defined contribution plans.

3. Assist County staff and the committee in analyzing a brokerage account structure for the Plans, if requested.

4. Assist County staff and the committee in analyzing “Financial Engines” for the Plans, if requested.

5. Assist County staff and the committee in formalizing the structure of the Deferred Compensation Advisory committee including but not limited to providing recommendation on the formal structure of the committee, and the development of the by-laws, etc.

6. Provide consulting services for the HRA and/or 1.62 Defined Contribution plans and 1992 Defined Benefit Plan as requested by the County.
E.
Administrative Services for RFP  



If required;

1. RFP Development and Review of Responses – Develop all required materials, including contract language, for Request for Proposals for the 457, 401(a), 3121, 1.62 457, 1.62 401(a) Defined Contributions and the HRA Plan for the evaluation committee’s consideration.  The selected Contractor Offeror will be required to review responses to those proposals and generate recommendations to the evaluation committee.  The Contractor Offeror must be prepared to provide expert assistance in defining rating factors and review criteria, as well as creating a review methodology which can evaluate and rank proposals based on factors such as investment performance, fees, management criteria, etc. 
2. Plan Design Issues - Provide input and advice with respect to Plan Design issues.  The selected Contractor Offeror will review and present advantages and disadvantages between bundled and unbundled 457 plan structures.  This may include regarding provisions of investment advice and education to Plan participants; providing advice respect to refinement of the investment options for the 457, 401(a) plans, 1.62 457, 1.62 401(a) and HRA Plan; and any and all related matters regarding the structure and the delivery of services/products under the plans.

3. Develop and present to the evaluation committee a timeline for the Request for Proposal process.  The timeline shall include the transition period for a new Record Keeper, if one is selected.

4. Develop a transition strategy (including communications materials intended for Plan participants) to successfully migrate current investment options, education services, and record keeping services to a new provider, if one is selected.

5. Review education and participant training materials developed by the Record Keeper for completeness and accuracy. Recommend changes with respect to education and participant training materials to assure materials are complete and accurate.

6. Assist in contract negotiations, including advising the County on appropriate fees for service. 
7. As requested, as needed, assist in making changes to funds and/or removing an investment option.  If a change is in the best interest of the plan and the participants, bring the recommendation to the County’s attention.  Operational and administrative considerations, as well as cost and market impact would also be discussed. 

8. Assistance in fund searches.  Conducting a fund search process that will include:  determining eligible funds with the administrator; establishing appropriate selection criteria that will identify the characteristics of suitable candidates for the role to be filled; screen criteria against both the Contractor’s proporietary database and outside databases; and prepare a thorough and comprehensive report providing comparative data for each manager candidate; and advise on the selection of finalist candidates and assist with the implementation of the new fund.   

ATTACHMENT B

Cost/Compensation for Contractor Services

(Complete and submit herein as #12, in Part 3 of Section II - Proposal Response Requirements)
This is a fixed fee Contract between the County and Contractor for services provided in Attachment A, Scope of Work.   

In accordance with the provisions of Article 7 of the Additional Terms and Conditions, the Contractor shall only be compensated as set forth herein below for work performed in accordance with the Scope of Work.  

A.  Payment/Invoicing Instructions:

      Invoices are to be sent to:
County of Orange Human Resources, Employee Benefits



Attn:  Tracy Vonada, Program Manager


333 W. Santa Ana Blvd., 2rd Floor



Santa Ana, CA 92701

Acceptable invoicing format:

The Contractor will provide an invoice for services rendered, not more frequently than monthly.  Each invoice will have a number and will include the following information:

1. Contractor’s name and address

2. Contractor’s remittance address

3. County Contract number

4. Contractor’s Federal I. D. number

5. Name of staff performing services

6. Classification of staff performing services

7. Number of labor hours by classification

8. Hourly rate by classification

9. Total

The responsibility for providing an acceptable invoice to the County for payment rests with the Contractor. Incomplete or incorrect invoices are not acceptable and will be returned to the Contractor for correction.

Payment will be made monthly in arrears and within 30 (thirty) calendar days upon the Auditor-Controller's receipt of an approved invoice submitted in accordance with the terms set forth herein. The invoice must be verified and approved by the County’s Program Manager and is subject to routine processing requirements of the County.

Payments made by the County shall not preclude the right of the County from thereafter disputing any items or services involved or billed under this Contract and shall not be construed as acceptance of any part of the services.

B.  Compensation/Cost

The Contractor agrees to accept the specified compensation as set forth in this Contract as full remuneration for performing all services and furnishing all staffing.   The cost/compensation proposed shall include all charges that your firm intends to charge the County for providing all consulting services specified in the Scope of Work

* The Total Contract amount for years 1 through 3 of the contract will be $590,000.  There is an option to extend the contract for two additional years at a total of $330,000.
List below the rates for performing services specified in the Scope of Work and all other charges your firm intends to charge the County.

On-going Performance Measurement


$ 70,000 /annual

General Consulting Services



$ 355.00 /per hour

Extra Help Employees 3121 Defined Benefit Plan

General Consulting Services



$292.50 /per hour

Extra Help Employees 3121 Defined Benefit Plan


Actuarial Study and CAFR Note


$ 17,500 /annual

Ad-Hoc Consulting




$ 355.00 /per hour

Administrative Services




$50,000 /per RFP 









(4 or less responses)








$60,000/per RFP









(5 or more responses)

Fund Searches





$4,000 /per Index Fund









$8,000 /per Active Mutual Fund

$9,000 /per Separately Managed             Account
ATTACHMENT C
Performance Guarantees

	Performance Standard Description
	County Specific 

Performance Standard
	Financial Amount at Risk

	Timely response to verbal inquiries from County
	County to receive verbal responses within two (2) County business days of verbal inquiry


	2%

	Timely responses to written inquiries from County
	County to receive written response within two (2) County business days of receipt of inquiry


	2%

	Projects completed by predetermined deadlines
	Consultant shall meet all mutually agreed upon deadlines.  If the service is delayed by the County or external vendor, the number of days the project or projected phase is delayed will be added to the original due date


	2%

	* Penalties will be waived or reduced if project delays are due to extenuating circumstances outside the control of the Consultant.  These situations will be reviewed on a ‘case by-case’ basis

	Account Management Satisfaction
	An account management satisfaction score of “3” or better on a “1-5” scoring system


	2%

	Consulting Team Continuity 
	If a key personnel is no longer employed by the Consultant, Consultant shall notify the County within 24 hours of the person leaving and shall promptly replace such person with an acceptable replacement.  County shall have the option to interview up to 3 employees of the Consultant before selecting a replacement.  The replacement shall be assigned to the County within one week of either the notification date if no interviews are conducted or one week from the County selecting from interviewed employees.

A County “key personnel transition” satisfaction score of “3” or better on a 1-5 scoring system


	2%

	Total Financial Liability per Plan Year Not to Exceed
	
	10% of total cost of services per plan year

	Assessment will be performed each quarter and within 60 days of the end of the quarter by County Human Resource staff who primarily work with the Mercer Team. Penalties will be applied on a quarterly basis to total billed invoices for the respective quarter.  Mercer has the right to provide a written response to any negative County ratings resulting in penalty payments and receive a written response from the County prior to any payment of penalties. 

 


HIPAA Privacy Business Associate AGREEMENT

This Agreement is entered into this 19th day of November, 2008, between the County of Orange (the “County”), and Mercer Investment Consulting, Inc. (“Business Associate”). The parties intend to use this Amendment to satisfy the Business Associate contract requirements  the regulations at 45 CFR 164.502(e) and 164.504(e), issued under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”). 

1.0 Definitions 
Terms used but not otherwise defined in this Agreement shall have the same meaning as those terms in 45 CFR 160.103 and 164.501. Not withstanding the above, “Individual” shall have the same meaning as the term “individual” in 45 CFR 164.501 and shall include a person who qualifies as a personal representative of such individual in accordance with 45 CFR 164.502(g); “Secretary” shall mean the Secretary of the U.S. Department of Health and Human Services or his designee; and “Privacy Rule” shall mean the Standards for Privacy of Individually Identifiable Health Information at 45 CFR part 160 and part 164, subparts A and E. 

2.0 Obligations and Activities of Business Associate
(a) Business Associate agrees to not use or disclose Protected Health Information other than as permitted or required by Section 3.0 of this Agreement, or as Required by Law.

(b) Business Associate agrees to use appropriate safeguards to prevent use or disclosure of Protected Health Information other than as provided for by this Agreement.

(c) Business Associate agrees to mitigate, to the extent practicable, any harmful effect that is known to Business Associate of a use or disclosure of Protected Health Information by Business Associate in violation of the requirements of this Agreement. 

(d) Business Associate agrees to report to Plan any use or disclosure of the Protected Health Information not provided for by this Agreement of which it becomes aware.

(e) Business Associate agrees to ensure that any agent, including a subcontractor, to whom it provides Protected Health Information received from, or created or received by Business Associate on behalf of, the Plan agrees to the same restrictions and conditions that apply through this Agreement to Business Associate with respect to such information.

(f) Business Associate agrees to provide access, at the request of Plan or an Individual, and in a prompt and reasonable manner consistent with the HIPAA regulations, to Protected Health Information in a Designated Record Set, to the Plan as directed, or directly to an Individual in order to meet the requirements under 45 CFR 164.524. 

(g) Business Associate agrees to make any amendment(s) to Protected Health Information in a Designated Record Set that the Plan directs or agrees to pursuant to 45 CFR 164.526 at the request of Plan or an Individual, and in a prompt and reasonable manner consistent with the HIPAA regulations. 

(h) Business Associate agrees to make its internal practices, books, and records, including policies and procedures and Protected Health Information, relating to the use and disclosure of Protected Health Information received from, or created or received by Business Associate on behalf of Plan available, or at the request of the Plan or the Secretary, to the Plan or to the Secretary in a reasonable time and manner, which shall be designated by the Plan or the Secretary, for purposes of the Secretary determining Plan's compliance with the Privacy Rule.

(i) Business Associate agrees to document disclosures of Protected Health Information and information related to such disclosures as would be required for Plan to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 CFR 164.528.

(j) Business Associate agrees to provide to the Plan or an Individual in a prompt and reasonable manner consistent with the HIPAA regulations as designated by the Plan, information collected in accordance with Section 2.0 (i) of this Agreement, to permit Plan to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 CFR 164.528.   

(k) Business Associate agrees to satisfy all applicable provisions of HIPAA standards for electronic transactions and code sets, also known as the Electronic Data Interchange (EDI) Standards, at 45 CFR Part 162. Business Associate further agrees to ensure that any agent, including a subcontractor that conducts standard transactions on its behalf will comply with the EDI Standards.

3.0 Permitted or Required Uses and Disclosures by Business Associate
(a) General Use and Disclosure. Except as otherwise limited in this Agreement, Business Associate may use or disclose Protected Health Information to perform functions, activities, or services for, or on behalf of, Plan as specified in the Contract referenced above, or in this Agreement, provided that such use or disclosure of Protected Health Information would not violate the Privacy Rule.  Business Associate, its agents or subcontractors shall only request, use and disclose the minimum amount of Protected Health Information necessary to accomplish the purpose of the request, use or disclosure.   

(b) Additional use and disclosure.

(i) Except as otherwise limited in this Agreement, Business Associate may use Protected Health Information for the proper management and administration of the Business Associate or to carry out the legal responsibilities of the Business Associate.

(ii) To the extent that Business Associate uses one or more subcontractors or agents to provider services under this Agreement, and such subcontractors or agents receive or have access to PHI, of the Plan or Business Associate each such subcontractor or agent shall agree to comply with the provisions of this Agreement.

(iii) Except as otherwise limited in this Agreement, Business Associate may use Protected Health Information to provide Data Aggregation services to Covered Entity as permitted by 45 CFR 164.504(e)(2)(i)(B).

(iv) Business Associate may use Protected Health Information to report violations of law to appropriate Federal and State authorities, consistent with 45 CFR 164.502(j)(1).

4.0 Obligations of Covered Entity to Inform Business Associate of Covered Entity’s Privacy Practices, and any Authorization or Restrictions.
(a) The Plan shall provide Business Associate with the notice of privacy practices that the Plan produces in accordance with 45 CFR 164.520, as well as any changes to such notice. 
(b) The Plan shall provide Business Associate with any changes in, or revocation of, a specific Authorization by Individual or his or her personal representative to use or disclose Protected Health Information, if such changes affect Business Associate's uses or disclosures of Protected Health Information.

(c) The Plan shall notify Business Associate of any restriction to the use or disclosure of Protected Health Information that the Plan has agreed to in accordance with 45 CFR 164.522, if such changes affect Business Associate's uses or disclosures of Protected Health Information.

5.0 Permissible Requests by the Plan. 

The Plan shall not request Business Associate to use or disclose Protected Health Information in any manner that would not be permissible under the Privacy Rule if done by the Plan with exception of data aggregation or management and administrative activities of Business Associate.

6.0 Term and Termination 

(a) Term. The Term of this Agreement shall be effective as of November 19, 2008 subject to the Privacy Rule effective April 14, 2003, and any modifications thereof, and shall terminate on December 6, 2006 or as of renewal date subject to set forth in contract when all of the Protected Health Information provided by the Plan to Business Associate, or created or received by Business Associate on behalf of the Plan, is destroyed or returned to the Plan, or, if it is infeasible to return or destroy Protected Health Information, protections are extended to such information, in accordance with the termination provisions in this Section, which ever occurs first. 

(b) Termination for Cause. Without limiting any other of the termination rights of the parties pursuant to the Contract, and upon the Plan’s knowledge of a material breach by Business Associate or its subcontractor of a provision under this Agreement or the subcontractor agreement, the Plan shall provide an opportunity for Business Associate or its subcontractor to cure the breach or end the violation and terminate the Contract if Business Associate or its subcontractor does not cure the breach, or end the violation within the reasonable time specified by the Plan, or immediately terminate the Contract if Business Associate or its subcontractor has breached a material term of this Agreement and cure is not possible. If neither termination nor cure is feasible, the Plan shall report the violation to the Secretary.

(c) Effect of Termination. 
(i) Except as provided in paragraph (ii) of this section, upon termination of this Agreement, for any reason, Business Associate shall return or destroy all Protected Health Information received from the Plan, or created or received by Business Associate on behalf of the Plan.  This provision shall apply to Protected Health Information that is in the possession of subcontractors or agents of Business Associate.  Business Associate shall retain no copies of the Protected Health Information.  

(ii)
In the event that Business Associate determines that returning or destroying the 

Protected Health Information is infeasible, Business Associate shall extend the protections of this Agreement to such Protected Health Information and limit further uses and disclosures of such Protected Health Information to those purposes that make the return or destruction infeasible, for so long as Business Associate maintains such Protected Health Information
7.0 Security of Electronic Protected Health Information

7.1 Security.  Upon the receipt of any Protected Health Information, Business Associate will establish and maintain appropriate administrative, physical and technical safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of electronic protected health information. Business Associate will follow generally accepted system security principles and the requirements of the final HIPAA rule pertaining to the security of health information (“the Security Rule”, published at 45 CFR Parts 160 – 164) as soon as practicable after the receipt of any Protected Health Information.

7.2 Agents and Subcontractors.  Business Associate will ensure that any agent, including a subcontractor, to whom it provides electronic protected health information, agrees to implement reasonable and appropriate safeguards to protect that information.

7.3 Security Incidents. Business Associate will report any security incident of which it becomes aware to Client. For purposes of this agreement, a “security incident” means the attempted or successful unauthorized access, use, disclosure, modification, or destruction of Protected Health Information.  This does not include trivial incidents that occur on a daily basis, such as scans, “pings”, or unsuccessful attempt to penetrate computer networks or servers maintained by Business Associate.

8.0 Rights of Individuals
Business Associate recognizes that HIPAA and state law grant individuals rights related to protected health information about them.  Business Associate agrees to the following provisions for the protection of those individual rights.  

8.1 Procedure.  Business Associate will reasonably cooperate with Covered Entity in responding to requests by individuals who wish to exercise their rights under HIPAA.  Any requests made directly to Business Associate will be referred to the Covered Entity.  Covered Entity will be solely responsible for responding to the individual as required by HIPAA or other applicable law.  Covered Entity will inform Business Associate in writing of any actions Business Associate is required to take with regard to records of individuals who exercise their rights under HIPAA.  Business Associate will follow the direction of the Covered Entity regarding these records, and use commercially reasonable efforts to respond in a timely manner to enable Covered Entity to comply with deadlines established by HIPAA.  

8.2 Confidential communications.  Business Associate will provide confidential communications to individuals consistent with the requirements of 45 CFR 164.522.  

8.3 Access to records.  As directed by Covered Entity, Business Associate will provide Covered Entity with an electronic copy (or if an electronic copy is not available, a paper copy) of the “designated record set” of an individual to enable the Covered Entity to grant the individual access to the “designated record set” in accordance with 45 CFR 164.524.  Business Associate may charge a reasonable fee for copying or preparing a summary of the designated record set.  The fee schedule will be subject to the approval of Covered Entity.  

8.4 “Amendment” of record.  As directed by Covered Entity, Business Associate will add information to the designated record set of an individual, and forward the additional information to third parties when that information could have a material impact on a decision about the individual, all as required by 45 CFR 164.526.     

8.5 Accounting of certain disclosures.  Business Associate will make available to Covered Entity the information required to provide individuals an accounting of disclosures in accordance with 45 CFR 164.528.

9.0 Miscellaneous
(a) Regulatory References. A reference in this Agreement to a section in the Privacy Rule means the section as in effect or as amended, and for which compliance is required.

(b) Amendment. The Parties agree to take such action as is necessary to amend this Agreement from time to time as is necessary for Covered Entity to comply with the requirements of the Privacy Rule and the Health Insurance Portability and Accountability Act of 1996, Pub. L No. 104-191.  
(c) Survival. The respective rights and obligations of Business Associate under Section 6.0 of this Agreement shall survive the termination of this Addendum.

(d) Interpretation. Any ambiguity in this Agreement shall be resolved in favor of a meaning that permits Covered Entity to comply with the Privacy Rule.

(e) Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the state of California to the extent not preempted by the Privacy Rules or other applicable federal law.

(f) Indemnification and performance guarantees. The indemnification and performance guarantee provisions contained in the Contract shall also apply to this Amendment. 
(g) No Third Party Beneficiary.  Nothing express or implied in this Agreement is intended to confer, nor shall anything herein confer, upon any person other than the parties and the respective successors or assigns of the parties, any rights, remedies, obligations, or liabilities whatsoever.
EXHIBIT A

County of Orange Child Support Enforcement

Certifications Requirements

A.
In the case of an individual Contractor, his/her name, date of birth, Social Security number, and residence address:

Name:












D.O.B:













Social Security No:










Residence Address:










B.
In the case of a Contractor doing business in a form other than as an individual, the name, date of birth, Social Security number, and residence address of each individual who owns an interest of 10 percent or more in the contracting entity:

Name:












D.O.B:












Social Security No:










Residence Address:










Name:













D.O.B:












Social Security No:










Residence Address:










(Additional sheets may be used if necessary)

"I certify that     Company name       is in full compliance with all applicable federal and state reporting requirements regarding its employees and with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignments and will continue to be in compliance throughout the term of the Contract with the County of Orange. I understand that failure to comply shall constitute a material breach of the contract and that failure to cure such breach within 60 calendar days of notice from the County shall constitute grounds for termination of the contract.

______________________________________________________________________





Authorized Signature                      
Name                               Title                              

________________________

Date

EXHIBIT B

EDD Independent Contractor Reporting Requirements

Effective January 1, 2001, the County of Orange is required to file federal Form 1099-Misc for services received from a “service provider” to whom the County pays $600 or more or with whom the County enters into a contract for $600 or more within a single calendar year.  The purpose of this reporting requirement is to increase child support collection by helping to locate parents who are delinquent in their child support obligations.

The term “service provider” is defined in California Unemployment Insurance Code Section 1088.8, subparagraph B.2 as “an individual who is not an employee of the service recipient for California purposes and who received compensation or executes a contract for services performed for that service recipient within or without the state.”  The term is further defined by the California Employment Development Department to refer specifically to independent Offerors.  An independent contractor is defined as “an individual who is not an employee of the ... government entity for California purposes and who receives compensation or executes a contract for services performed for that ... government entity either in or outside of California.”

The reporting requirement does not apply to corporations, general partnerships, limited liability partnerships, and limited liability companies.

Additional information on this reporting requirement can be found at the California Employment Development Department web site located at www.edd.ca.gov/txicr.htm.

To comply with the reporting requirements, County procedures for contracting with independent Offerors mandate that the following information be completed and forwarded to the contracting agency/department immediately upon request:


First name, middle initial and last name


Social Security Number


Address


Start and expiration dates of contract


Amount of contract





____________________________________________________________		_	


First Name			Middle Initial				Last Name





SSN______________________________________________________________





Contract Number_____________________ Dollar value of contract_________________________





Start Date___________________________ Expiration Date_______________________________
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