EXHIBIT A

 STRIKETHROUGH/HIGHLIGHT VERSION


AGREEMENT NO. D05-013

[Retention of consultant to assist County with preparation of studies (the “Studies”) to analyze hydrology, river hydraulics, sedimentation and erosion within the San Juan Creek watershed based on ultimate build-out/land uses within the watershed.]

This Agreement No. D05-013 (“Agreement”) is made and entered into this _____ day of ____________, 2005 (the “Effective Date”) by and between the County of Orange, California, a political subdivision organized and existing pursuant to the Constitution and laws of the State of California (the “County”); the Orange County Flood Control District, a body corporate and politic (“Flood”),  RMV Entitlement Company, a California corporation (“Entitlement Company”); and Pacific Advanced Civil Engineering, Inc. (“Firm”).  The County, Entitlement Company and the Firm are hereafter collectively referred to as the “Parties” and individually as a “Party.”

RECITALS

A. On November 8, 2004, the Board of Supervisors approved the Rancho Mission Viejo Development Agreement (the “Development Agreement”).

B. The Development Agreement became effective on December 8, 2004 following execution and delivery thereof by the County and the individual entities holding title to the property (“Property”) benefited by the Development Agreement, to wit:  DMB San Juan Investment North, LLC, a Delaware limited liability company, RMV Middle Chiquita, LLC, a California limited liability company, RMV Ranch House, LLC, a California limited liability company, RMV Headquarters, LLC, a California limited liability company, RMV San Juan Watershed, LLC, a California limited liability company, RMV San Mateo Watershed, LLC, a California limited liability company, and RMV Blind Canyon, LLC, a California limited liability company (collectively, the “Owners”).

C. The Development Agreement provides for the Owners to facilitate the preparation of the Studies by paying up to $950,000 toward the costs and expenses associated with the preparation of the Studies, provided that (i) the professional/firm selected to prepare the Studies is mutually acceptable to the County and the Owners and (ii) the terms of the contract negotiated by and between the County and the professional/firm are acceptable to the Owners.

D. One or more of the owners of the Property, including DMB San Juan Investment North, LLC (“DMB SJIN”) have granted to Entitlement Company one or more options to purchase all or a portion of the Property (collectively, the “Option”);

E. In accordance with the terms and conditions of the Option, Entitlement Company will process and otherwise perfect any and all current and contemplated entitlements/permits in order to provide for the orderly and long-term development of the Property;

F. Entitlement Company is expending considerable sums of money in order to continue and complete such entitlement and subsequent development of the Property;

G. Entitlement Company and the County have mutually agreed to hire and retain the services of the Firm as provided in the Development Agreement for purposes of preparing the Studies.

H. The Firm is uniquely qualified to assist the County with the attached scope of work and the County is desirous of engaging Firm to provide the services described in Section 1A. of this Agreement.

I. Subject to the terms, limitations and conditions hereafter provided, the Firm is willing and able to perform the services described in Section 1A. of this Agreement.

J. Entitlement Company agrees that it is desirable and appropriate for the County to engage the Firm to assist the County with respect to the services described in Section 1A. of this Agreement.  Accordingly, Entitlement Company is willing to reimburse the County for costs/expenses incurred by the County in retaining the services of the Firm pursuant to the Development Agreement, subject to the terms, conditions and limitations set forth herein.

K. Entitlement Company has appointed Rancho Mission Viejo, LLC (RMV”) as the agent and manager for, and to act in the place and stead of, Entitlement Company with respect to the aforesaid activity.

NOW, THEREFORE, in consideration of the premises, and of the mutual covenants, terms and conditions herein contained, the Parties hereto agree as follows:

Section 2 ENGAGEMENT OF FIRM; SCOPE OF SERVICES.

A. Engagement; Scope of Work; Acceptance of Engagement.  Subject to the terms and provisions hereinafter provided, the County hereby engages the services of the Firm as an independent contractor to provide certain services that are designed/intended to result in the preparation of the Studies.  Specifically, at the request and direction of the County, the Firm shall provide the services described in the Scope of Work attached hereto as Exhibit A and incorporated herein by this reference.  The Firm will receive all directions regarding services to be performed from the County and the County’s Project Manager, and will, under the supervision of the County’s Project Manager, provide such assistance as may be requested with respect to such matters.  The Firm is willing and able to perform such services for and on behalf of the County; the Firm hereby accepts said engagement and agrees to render the requested services to the County for the term of this Agreement.  The Firm agrees that the performance of work and services pursuant to the requirements of this Agreement shall conform to the highest professional standards as exist in the engineering profession.  Work shall be performed in accordance with the Project Schedule attached hereto as Exhibit C and incorporated herein by this reference.

B. Changes to Scope of Work.  No changes in the Scope of Work (Exhibit A) that increase the overall level of effort or project cost are authorized by this Agreement.  No Party to this Agreement may alter, substitute or otherwise change the basic services contemplated by this Agreement without the written consent of the County and Entitlement Company, provided, however, that County and Entitlement Company, jointly, may make minor adjustments in the Scope of Work which do not alter the overall work effort or cost as necessary for the administration of the project based on progress and performance of the Firm in order to obtain the best possible result within the time and cost limitations for the benefit of the County and Entitlement Company without amending this Agreement. 

C. Designation of Firm’s Project Manager.  The Firm’s Project Manager for this Agreement shall be Bruce Phillips, P.E.  The Firm’s Project Manager shall have full authority to act for the Firm on all daily operational matters under this Agreement.  Any change in the Firm’s Project Manager shall be first authorized in writing by the County’s Project Manager on behalf of the County.  Other personnel who will assist the Firm’s Project Manager are listed on Exhibit B, attached hereto and incorporated herein by this reference.  The County’s Project Manager has the right to approve or disapprove any proposed changes in the personnel who will assist Firm’s Project Manager vis-à-vis the Project.  Upon request, the Firm shall provide the County’s Project Manager with a resume of any proposed substitute personnel and shall give the County’s Project Manager the opportunity to review the qualifications of and interview such substitute personnel prior to the County’s Project Manager’s decision to approve or disapprove the substitution(s).

D. Designation of County’s Project Manager.  The County’s Project Manager shall be Nadeem Majaj, P.E., Manager Resources & Development Management Department/Public Works/Flood Control Division.  The County’s Project Manager shall have full authority to act for the County on all daily operational matters under this Agreement and shall have authority to receive, review and/or approve all of the Firm’s reports, whether written or oral.

Section 3 TERM OF AGREEMENT.

This Agreement will commence on the Effective Date and, subject to the provisions of Section 8 hereof, shall continue in full force and effect until July 31, 2007.  By mutual written agreement, the Parties may agree to extend the term of this Agreement for an additional period of one (1) year; provided, however, that none of the other terms and conditions of this Agreement shall be amended or modified in any way.  
This agreement will commence on July 26, 2005 and shall continue in full force and affect until July 31, 2010.
Section 4 COMPENSATION.

With respect to services performed in accordance with this Agreement, the Firm shall be paid a sum not to exceed $997,500 of which Entitlement Company shall be required to pay no more than $950,000.  The County and the Orange County Flood Control District shall be responsible for costs beyond $950,000 up to a maximum of $47,500.  The compensation thus paid shall include all costs and expenses incurred by the Firm in connection with the services performed pursuant to this Agreement, including, without limitation, filing and publication, document production and delivery, travel, long distance telephone, telecopy, transcripts, computer research, secretarial overtime, overhead and similar expenses.  The rate and schedule of payment for services provided by the Firm under this Agreement are set out in Exhibits B and B-1 under the headings “COMPENSATION” and “SCHEDULE OF COSTS AND EXPENSES”.  The Firm and the County shall use their best efforts to coordinate work between the County and the Firm’s personnel so as to minimize costs.

Section 5 PAYMENT RESPONSIBILITIES; METHOD OF PAYMENT.

Entitlement Company shall deposit sufficient funds with the County for the County’s costs of compensation due to the Firm under this Agreement (up to the maximum amount of $950,000 for which Entitlement Company is obligated hereunder) generally as described below.  After Entitlement Company’s maximum payment obligation has been satisfied, all amounts owing to Firm hereunder shall be paid by County and the Orange County Flood Control District.
The Studies shall be performed in phases and each phase (as defined more particularly in attached Exhibit A) shall commence only after receiving written authorization to proceed from County’s Project Manager.  Entitlement Company and County and Orange County Flood Control District shall provide payment for the work as follows:

A. Phase 1:  Ultimate Watershed Hydrology Analysis shall not exceed the total of $550,400.
B. Phase 2:  Hydraulic Capacity Study and Floodplain Hydraulics Analysis shall not exceed the total of $142,400.
C. Phase 3:  Sediment Transport/River Stability Analysis shall not exceed the total of $274,700.
D. As described in attached Exhibit B, Firm shall be entitled to a “reimbursable expense/fee” of up to $30,000 in addition to the “engineering fee” of $967,500 (i.e., the total of the costs set forth in Subsections A., B. and C. above), for a total fee of $997,500.
E. During that period prior to final resolution of any pending litigation relating to the project, including the Development Agreement and related EIR and Planning documents, the written approval of Entitlement Company shall be obtained prior to the commencement of each phase and the deposit of funds for such phase.  After final resolution of any pending litigation relating to the project, Entitlement Company’s written consent need not be obtained prior to the commencement of a phase; however, written notice shall be given by County to Entitlement Company prior to the commencement of such phase.  The payment of funds for each phase shall be made in the form of deposits to the County in accordance with the provisions set forth below.

F. Entitlement Company’s consent shall be required prior to the reallocation of any remaining funds if any phase, as described above, is completed for less than the allocated cost.

Upon its approval of the commencement of Phase 1, which approval is anticipated to occur within 30 days of execution of this Agreement, Entitlement Company shall deposit $50,000.00 for Phase 1 with the County.  The County shall use this deposit to pay the Firm’s monthly statements relating to Phase 1.  Whenever the County’s payment of the Firm’s statements reduces the deposit to 20% of the initial deposit amount, the County’s Project Manager shall notify Entitlement Company to make an additional deposit in an amount and manner to be determined by the County’s Project Manager in his/her reasonable discretion.  Entitlement Company shall complete this additional deposit to the County within 30 days of receiving the notification.  Each month, the Firm shall furnish to the County’s Project Manager a statement of the work performed for compensation during the preceding month and also an estimate of the cost of any County approved work to be accomplished during the following month.  Each statement shall identify the personnel, person hours and all other charges by task.  Such statement shall also include a detailed record of the month’s reimbursable expenditures.  Statements for services and expenses shall reference this Agreement, and shall be submitted to the County’s Project Manager for review and approval with a copy to Entitlement Company.  Upon approval of Firm’s statement by County’s Project Manager, and notification to Entitlement Company that the statement has been approved for payment, the County’s Project Manager shall transmit the statement to the County Auditor Controller for payment.

Payment to Firm shall be made within forty-five  days from receipt by County of an approved invoice.  Ten percent shall be withheld each month from the cumulative amount due to Firm on each separate item of work.  Payment of the remaining ten percent on each separate item of work for each phase shall be made upon acceptance and approval of all of the items of work in said phase by the County’s Project Manager.
Section 6 INDEPENDENT CONTRACTOR.

Nothing herein contained shall be deemed to create an agency, joint venture, partnership or franchise relationship between the Parties hereto.  The Firm acknowledges that it is an independent contractor, is not an agent or employee of either the County, Entitlement Company or the Owners, is not entitled to any County, Entitlement Company or Owners employment rights or benefits, and is not authorized to act on behalf of the County, Entitlement Company or the Owners.  The Firm shall be solely responsible for any and all tax obligations of the Firm including, but not limited to, all city, state and federal income taxes, social security tax and other employment taxes incurred by the Firm, and neither County, Entitlement Company nor the Owners shall be responsible for withholding any such taxes from the Firm’s fee.

Section 7 INSURANCE REQUIREMENTS.

The Firm shall maintain insurance acceptable to the County in full force and effect throughout the term of this Agreement.  If the Firm fails to maintain insurance acceptable to the County for the full term of this Agreement, the County may terminate this Agreement.

The policy or policies of insurance maintained by the Firm shall provide the limits and coverages as set forth in Exhibit “D” entitled “INSURANCE,” which Exhibit is attached hereto and incorporated herein by this reference.

Section 8 NONDISCRIMINATION.

The Firm shall not discriminate, in any way, against any person on the basis of race, sex, color, age, religion, secular orientation, disability, ethnicity, or national origin, in connection with or related to the performance of this Agreement.

Section 9 TERMINATION.

A. The County shall have the right to terminate this Agreement, without cause, at any time the County deems it in its best interest to do so, by giving not less than seven days written notice of termination to the Firm and Entitlement Company.

B. If the Firm fails to perform any of its material obligations under this Agreement, the County may terminate this Agreement immediately upon written notice to the Firm and Entitlement Company.

C. The Director, Resources and Development Management Department is empowered to terminate this Agreement on behalf of the County.

D. In the event of termination, the Firm shall deliver to the County (1) originals of all reports, documents, and other work, including but not limited to electronic data files, performed by the Firm under this Agreement, (2) a Closing Report describing any outstanding legal issues or matters that were pending with the Firm, and (3) a statement itemizing and requesting payment for final services rendered.  Upon receipt thereof, the County shall verify that the delivered materials are acceptable and in proper order.  If the County deems the delivered materials acceptable and in proper order, the County shall pay the Firm’s final invoice in accordance with the provisions of Section 4, above.

E. In the event there are remaining monies in the deposit account after payment of the final invoice, said monies shall be either promptly refunded to Entitlement Company; or the County and Entitlement Company may jointly seek another engineering firm to complete unfinished portions of the Scope of Work (Exhibit A).

Section 10 INDEMNIFICATION.

The Firm agrees to indemnify and hold harmless the County, Entitlement Company, the Owners, and their respective officers, members, shareholders, directors, managers, agents, representatives and employees against any claims, losses or liability arising or alleged to arise out of the acts, errors or omissions of the Firm, its partners, associates, agents, employees, staff members or subcontractors in the performance of this Agreement.

Section 11 GOVERNING LAW AND VENUE.

This Agreement has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California.  In the event of any legal action to enforce or interpret this Agreement, the sole and exclusive venue shall be a court of competent jurisdiction located in Orange County, California, and the Parties hereto agree to and do hereby submit to the jurisdiction of such court.

The Parties specifically agree that by entering into and performing under this Agreement, the Firm shall be deemed to be doing business within Orange County from the Effective Date and continuing through the expiration of any applicable limitations period.  Furthermore, the Parties have specifically agreed, as part of the consideration given and received for entering into this Agreement, to waive any and all rights to request that an action be transferred for trial to another county under Code of Civil Procedure Section 394.

Section 12 COMPLIANCE WITH LAWS.

The Firm shall comply with all applicable laws, ordinances, codes and regulations of the federal, state and local governments.

Section 13 CONFIDENTIAL INFORMATION.

All data, documents, discussions or other information developed or received by or for the Firm in performance of this Agreement are confidential and shall not be disclosed to any person except as authorized by the County and Entitlement Company or as required by law.

Section 14 ERRORS AND OMISSIONS

All work submitted by the Firm shall be complete and shall be carefully checked prior to submission.  Quality assurance/quality control (QA/QC) is integral to all tasks included in the attached Scope of Work (Exhibit A).  Each task is included in the QA/QC process in order to insure that a quality product will be delivered on schedule and within budget.  Therefore, the fee for each task within the Scope of Work includes QA/QC and there shall be no additional charges to correct errors, omissions, etc. necessary to bring the work into conformance with County standards, criteria, and practices.  Firm understands that County’s checking is discretionary, and Firm shall not assume that County will discover errors and/or omissions.  If County discovers errors or omissions prior to approving Firm’s work, the work will be returned to Firm for correction.  Should County or others discover errors or omissions in the work submitted by Firm after County’s approval thereof, County’s approval of Firm’s work shall not be used as a defense by Firm.

Section 15 OWNERSHIP OF MATERIALS.

All reports, documents or other materials developed or discovered by the Firm or any other person engaged directly or indirectly by the Firm to perform the services required hereunder shall be and remain the property of the County and Entitlement Company without restriction or limitation upon their use.

Section 16 WAIVER.

The Firm agrees that waiver by the County and/or Entitlement Company of any breach or violation of any term or conditions of this Agreement shall not be deemed to be a waiver of any other term or condition contained herein or a waiver of any subsequent breach or violation of the same or any other term or condition.  The acceptance by the County and Entitlement Company of the performance of any work or services by the Firm shall not be deemed to be a waiver of any term or condition of this Agreement.

Section 17 FIRM BOOKS AND RECORDS.

The Firm shall maintain any and all ledgers, books of account, invoices, vouchers, cancelled checks, and other records or documents evidencing or relating to charges for services, or expenditures and disbursements charged to the County for a minimum period of three years, or for any longer period required by law, from the date of final payment to the Firm pursuant to this Agreement.  The Firm shall maintain all documents and records which demonstrate performance under this Agreement for a minimum period of three years, or for any longer period required by law, from the date of termination or completion of this Agreement.

Section 18 CONFLICT OF INTEREST.

The Firm shall avoid all conflict of interest or appearance of conflict of interest in performance of this Agreement.  Prior to its execution of this Agreement, the Firm has submitted to the County and Entitlement Company a list of clients represented by the Firm in matters which may be adverse to County and/or the Owners.  [For purposes of this Section 16, “Owners” shall include, without limitation, all current and prior owners of the “Rancho Mission Viejo” and their respective/related entities and affiliates.]  As to future representations, the Firm shall promptly notify and seek the written approval of County’s Project Manager and Entitlement Company before undertaking any future employment, which may be adverse to the interests of County and/or the Owners.

The Firm shall not utilize in the performance of this Agreement any formerly employed person of the County if that person was engaged in any negotiations, transactions, planning, arrangement, or any part of the decision-making process relevant to this Agreement unless otherwise approved in writing by the County’s Project Manager.  This prohibition shall apply for a two-year period beginning on the date the person’s professional relationship with the County was terminated.

The Firm shall not utilize in the performance of this Agreement any County employee unless such employment is required as a condition of the employee’s employment with the County.  An employee of the County is defined to be any person holding a permanent or temporary position with the County.  The Firm shall not employ or negotiate to employ any County employee(s) who have been or are involved in administration or performance of this Agreement, unless otherwise approved in writing by the County’s Project Manager.

The Firm shall not, without the prior written consent of Entitlement Company and the County, utilize in the performance of this Agreement any current or former employee of the Owners.  For purposes of this paragraph, “former employee” shall be defined as any person employed by the Owners (or any of them) on a full- or part-time basis within the two (2) year period immediately preceding the Effective Date hereof.  Notwithstanding any provision herein to the contrary, the aforesaid restriction shall be limited solely to those employees (i) providing services involving or related to the Ranch Plan or (ii) possessing substantial, significant or otherwise confidential information concerning the Ranch Plan (where said information was obtained, directly or indirectly, as a result of his/her employment with the Owners).

If the Firm desires to undertake a project or provide services that may represent a conflict with County’s and/or the Owners’ interests, the Firm shall transmit a statement of such desire to the County’s Project Manager and Entitlement Company prior to undertaking such services.  The statement shall include a description of the services and the reasons, if any, why County and Entitlement Company should consent.  Following consultation with Entitlement Company, County’s Project Manager will forward the request to the Board of Supervisors with a recommendation for action.

If the Board of Supervisors and/or Entitlement Company declines to consent to the services, the Firm shall decline any such services.  The authority to give consent of the County is not delegated to any officer or employee of the County.

Section 19 NAME CHANGE.

The Firm shall provide written notice to the County’s Project Manager at least thirty (30) days prior to any changes to Firm’s current legal name, if practicable, but in any event, not later than the date of any such change.  The County’s Project Manager shall be provided with all pertinent information relating thereto which is requested.  The County’s Project Manager shall notify Entitlement Company concerning any change in the Firm’s current legal name.

Section 20 CHILD SUPPORT COMPLIANCE.

Unless provided contemporaneously with its execution of this Agreement, the Firm agrees to furnish to the County’s Project Manager within thirty (30) days of this Agreement’s effective date:

The name, date of birth, Social Security number, and residence address of each individual who owns an interest of ten percent (10%) or more in the Firm;

A certification that the Firm has fully complied with all applicable federal and state reporting requirements regarding its employees;

A certification that the Firm has fully complied with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment, and will continue to so comply.

The failure of the Firm to timely submit the data or certifications required by Subsections A, B or C, or to comply with all federal and state employee reporting requirements for child support enforcement or to comply with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment shall constitute a material breach of this Agreement, and failure to cure such breach within sixty (60) calendar days of notice from the County shall constitute grounds for termination of this Agreement.

It is expressly understood that this data will be transmitted to governmental agencies charged with the establishment and enforcement of child support orders, and for no other purpose.

The County’s Project Manager, with the concurrence of the County Purchasing Agent, may waive the requirements of this provision, or any part thereof.

The County’s Project Manager shall forthwith transmit data received from the Firm under the provisions of this Section to the Orange County District Attorney, and shall not use or disclose the data for any other purpose.

Section 21 SPECIAL PROVISIONS.

A.
Disclosure of Compensation.  The Firm agrees to disclose in writing to the County’s Project Manager any and all forms of compensation (except compensation paid pursuant to this Agreement) earned directly or indirectly from any services performed for, or in any way relating to, the Ranch Plan, whether services are performed on behalf of the County, the Owners or any other person or entity.

B.
Subcontracts.  The Firm shall not subcontract any work under this Agreement without the prior written consent of the County’s Project Manager.  Prior to approving any subcontract, the County’s Project Manager shall consult with Entitlement Company concerning the nature/scope of the proposed subcontract and the identity of the proposed subcontractor.

Section 22 NOTICES.

Any and all notices between the County, the Firm and/or Entitlement Company provided for or permitted under this Agreement or by law shall be in writing and shall be deemed duly given when personally delivered to the relevant Party (or parties) or, in lieu of such personal service, when deposited with an overnight courier service (e.g., FedEx) or when deposited in the United States mail, postage prepaid, addressed to such Party (or parties) at the following address:

To the County:
Director


Resources and Development Management Department


County of Orange


P.O. Box 4048


300 North Flower Street


Santa Ana, CA 92702-4048

To Entitlement
Company:
Rancho Mission Viejo, LLC


P.O. Box 9


San Juan Capistrano, CA  92693


Attn:  Richard Broming/Senior Vice President–Planning

and Entitlement

To the Firm:
Bruce Phillips


Pacific Advanced Civil Engineering, Inc.


17520 Newhope Street, Suite 200


Fountain Valley, CA 92708

Section 23 PRIOR AGREEMENTS AND AMENDMENTS.

This Agreement, including all Exhibits attached hereto, represents the entire understanding of the Parties as to those matters contained herein.  No prior oral or written understanding shall be of any force or effect with respect to those matters covered hereunder.

Except as set forth above, this Agreement may be modified only by a written amendment duly executed by all Parties to this Agreement.

Section 24 SEVERABILITY.

In the event that any provision herein contained is held to be invalid, void, or illegal by any court of competent jurisdiction, the same shall be deemed severable from the remainder of this Agreement and such invalidity shall in no way affect, impair, or invalidate any other provision contained herein if there is no substantive effect to the services to be rendered to the County by such judicial finding of invalidity.

Section 25 COUNTERPARTS.

This Agreement may be executed in any number of counterparts, each counterpart shall for all purposes be deemed to be an original, and all such counterparts shall together constitute but one and the same Agreement.

WITNESS THE EXECUTION HEREOF on the day and year first hereinabove written.

COUNTY OF ORANGE,

a political subdivision of the

State of California

By:




Supervisor Bill Campbell, Chair


Orange County Board of Supervisors

ORANGE COUNTY FLOOD CONTROL DISTRICT, a body corporate and politic,

By:




Supervisor Bill Campbell, Chair


Orange County Board of Supervisors

Approved as to Form

Benjamin DeMayo, County Counsel

By:




Deputy

	PACE Consultants, Inc.

By:




Its: 


By:




Its: 



	
	RMV ENTITLEMENT COMPANY, a California corporation

By:
Rancho Mission Viejo, LLC,


Agent & Manager


By:




Donald L. Vodra


Its:
Chief Operating Officer


By:




Richard Broming


Its:
Senior Vice President – 


Planning and Entitlement
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