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raw orrices of TIMOTHY M. TRUAX
tim@truaxlaw.com
- ~
May 29, 2009 :: B - rc*;;
CISIMILE & US. Shw 3
s B
Honorable Members of the Board of Supervisors, County of Orange ol
¢/o Clesk of the Board Ms. Darlenc J. Bloom TEL
333 West Santa Ana Blvd,, Room 465 T e
Sant Ana, CA 92702-0687 S ~

Re: John Wayne Airport — Construction of Terminal C and
Imptovemcnts to Terminals A & B; Project No. 281-281-4200-P201;
Board Agenda Item #17 at Junc 2, 2009 Meeting

Dear Honotable Mcmbers of the Board of Supervisors:

I represent The Whiting Tumer Contracting Company (“Whiting-Turner”), the apparent
low bidder on the above-referenced project. I wiite today to provide additional information to the
Board in connection with Item #/17 on the agenda for your reguladly scheduled Board meeting on

June 2, 2009. Tn addition to this leter, Whiting-'1'urner intends to be present at that meeting and
provide additional input at that time.

To summarize Whiting-Tumer’s position, its bid should be accepted, in accordance with the
Instructions to Bidders published by John Waync Airport, in the amount of $98,996,795. "Lherefore,

we believe it is ptcmaturc for the Board to authorize the return of Whiting-1umer’s bid bond, as
proposed in Agenda Item #17.

We recognize that the Board has not yet taken action on the award of a contract for the
project. Until the Board has concluded that Whiting-Tumer is not entitled to an award of the

contract in the amount stated above, it is premature to take action to return Whiting-Tusner’s bid
bond.

Rathcr than re-state in this letter the legal authoritics and other reasons why the contract
should be awarded to Whiting-Tutner in the amount of §98,996,795, T am attaching the various
letters between John Waync Airport and Whiting-Lumer which detail the various steps which have
brought us to this point in tme. "These letters arc as follows:

1. Aprit 1, 2009 letter from Len Cannatelli of Whiting-Tumer to Larry Serafini of JWA,
describing the math ezror that Whiting Tumer made in an itnmaterial portion of its
bid form;

2. April 6, 2009 letter from L.G5. Serafini to Len Cannatelli of Whiting Turner staung

that Whiting-Tutner is the apparent low bidder, with a bid amount of
$98,989,817.10;

222 NORTH SEPULVEDA BOULEVARD, SUITE 2000 » EL SEcunpo, CA 90245
PHONE 310.662.4755 * FAX 310.662.4795 ¢ WWW.TRUAXLAW.COM
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3. April 8, 2009 letter from L.G. Serafini to Len Cannatelli of W‘hmng-Turnez
responding to Whiting Tumar’s April 1, 2009 letter and requesting clarification;

4. April 8, 2009 letter from Len Cannatelli of Whiting-Turner too Mr. Serafini of JWA
setting forth Whiting-Turner’s position with respect to its low bid and the possible
retumn of its bid bond;

5. April 27, 2009 letter from Timothy M. Truax to Mr. Sexafini providing 2 more
thorough summary of the legal anthorities supporting the award of the conttact to
Whiting-Turner; and

6. May 7, 2009 letter from L.G. Serafini of JWA to Len Cannatelli of Whiting-Tumer
stating JWA’s position that the contract should not be awarded to Whiting-'1urner.

As indicated in the above letters, Whiting. Tumer certainly did make an crror in completing
the bid form. Howeve, if JWA follows its own procedutes for evaluating the bids, that mistake is
immatetial. This is readily apparent from JWA’s April 6, 2009 letter, wherein it is stated that
Whiting-Tumner was the low bidder, with a bid amount of $98,989,817.10.

To be clear, if the Board decides that Whiting-Turmer’s bid cannot be accepted in the
amount of §98,996,795, then Whiting-Turner has made a mistake on its bid form that will entitle it
to the retutn of its bid bond, pursuant to Public Contract Code section 5103.

However, if JWA simply follows its own proccdurcs, then the contract should be awarded to
Whiting-Turner. ‘This will mean that the County will save more than $2 million as compared to the
next lowest bidder. This is consistent with California law, which provides that the competitive
bidding statutes arc “cnacted for the benefit of property holders and taxpayerss, and not for the
henefit or enrichment of biddets, and should be so construed and administered as to accomplish
such purpose fairdy and rcasonably with sole reference to the public interest.” (Romar Electric, Inc.
v. City of Tos Angeles (1994) 9 Cal.4th 161, at p.173, 36 CalRptr.2d 521.)

Whiting-Turner urges the Board to postponc any action on the return of its bid bond (as
requested in Agenda Item #17), until after the Board has concluded that the Instructions to Bidders
published by JWA should not be followed and that Whiting-Turncr is not eatitled to an award of the
conttact in the amount of $§98,996,795.

As indicated above, Whiting-Turner intends to be present at your June 2, 2009 mecting and
will be happy to address any questions ot concerns the Board has at that time.

Sincerely,

—_— .

W_.
Timothy M. Truax
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Inclosures

cc (via cmail only):
Mr. Len Cannatclli
Mt Jeffrey Dodds
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(18023074 BRESIDENT AND (50
FOUNDEO 1503
THE WHITING-TURNER CONTRACTING Company
’ . {INCOKRPORATED)
- -y ~
CUNSTRUCTION MANAGEME T ENGINEERS AND CONTRAGTORS INSTITUTIONAL
GENGRAL CONTRACTING 3 Corpordie Park, Suils 100 . DATA CENYERS
DESIGN-BUILD ; - ! .
) ] Irvine, Califarsiy, 92806 SPORTS AMD EMTERTAINMENY
SP&J»\LT\‘_COHYRAGTWG . 4U-805.0890 . . INDUSTRIAL
OFFICEIEADUUARTERS WAREMOUSEDISTRIBUTIGN
RETAIEHOMXNG CENTERS Fax: 949-053.0864 RIULTIFAMILY RESIDENTIAL
HEALTWCARE Ww.whillng-lueney.com ENVIRONMENTAL
RO TECHAHARMACEUTICAL ' BRIUGES. CONGRETE
HIGH-TECHICLEANROOM

WRITER'S DIRECT NUMBER 15

April 1, 2009

Department Airport Director Facilitles
3160 Airway Avenue
‘Costa Mesa, CA 92626

Reference: Construction of Terminal C and Improvements to Terminals A & B
No: 281-281-4200-P201 Co

Dear Mr. Larry Serafini '
Thank you for the opportunity to provide our bid for the referenced project,

After reviewing the bid form we realized we had inadverten tly transposed two digits in our
Alternate Bid (2A + 2B) total on page 6 of the bid form. :

The correct Alternate Bid (2A + 2B) should read $98,996,795 and not $§Q.996,795 as
recorded. '

As you can see when you add up the total Altemate Bld Amount (.éA.01 — 2A.19) with the
total amount of Additive or Deductive bid items to the Alternate Bid (2B.01-2B.15) you will recognize
that those numbers confirm our $88,996,795 bid amount.

Please accept this as nolice that the Total Alternate Bid (730 days) Including Additive or
Deductive Bld {tems To Alternate Bid (2A+28) to be $96,996,795,

Thank you for your consideration in this matter.

SincersWours,
. > § ,{/’
THE WHITING-TUR,NﬁVCQN]’)RZ\,GTIN%,GOMPANY

N A 4 e
ey . N D
H / -]
;,é/ﬂ/. CW%"Z
-~ &En A Cannatell

L '."' r. Vice President
Cc Jeff Dodds 7
Ben Franco
Greg 8laslc

HEADQUARTERS:; DALTIRORE, MARYLAND m : OFFIGES NATIONWIDE
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Improvements to Terminals A & B

We first began communicating with you and your staff starting with the Contractor Outreach
meetings in September 2007, which wes then followed by the Contractor pre-qualification
process that started in August 2008, Subsequently, your staff accepted our 95% constraction
documents package in November 2008 85 an opportunity for an early review of the
upcoming bid documents. This was then followed by the actual bidding phase beginning on
January 27, 2009, Your team asked many excellent contractual and technical qoestions
regarding the bidding documents during the bid period thereby allowing the JWA team time
to clarify the construction documents through addenda. Your comments and suggestions are

T TS eem ot e e et e ———————

§98,989;817:10

$100,959 468.71
$101,384,744.30
$101,589,533.00

Vv April 6, 2009
- Mr. Len A, Cannatelli
AN \AAVRE The Whiting-Turner Connracting Company
JOHN WAYNE 3 Corporate Park, Suite 100
AIRFORT Irving, CA 92606
Orange County, California N
A ey Subject: John Wayne Airport
‘ Airport Improvement Program
Censtruction of Terminal C and
281-281-4200-P201
Rcf'mnce: Thaﬁk you and Bid Evaluation
Dear Len A. Cannatelii;
The John Wayne Airport staff wants to thank you for your participation in the bidding of the
Construction of Terminal C and Improvements to Terminals A & B project at John Wayne
date to collaborate on solutions for this exciting project for the County of Orange,
expected to result in fewer change orders during thie construction phase,
JWA evalusted the bid results of the P261 Construction of Terminal C and Improvements 1o
Terminals A & B project which were received by the Clerk of the Board on April 1,2009.
In accordance with the Instructions to Bidders and the Bid Form, JWA tabulated the bid
price submitted by each bidder as shown on attached matrix,
The ranking of bidders from the apparent lowest bidder ta'the apparent higﬁest bidder [s as
follows: c
DT -Waiting—TFurner iner- Alterate Bid (2423)

3160 Airway Avenue 2. McCarthy: Alternate Bid (2A+2B).

Costa Mesa, CA 3. Whiting <Turner: Base Bid (1A+1B)

926264608 .

$49.2825171 4. PCL: Alternate Bid (2A+2B) o

949.252.5178 fax 5, Clark: Base Bid ( lA+1B)

ww.ocair.cn_m

........

$104,636,934.75
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The Whiting-Turner Contracting Company

6. PCL: Base Bid (1A+1B)

7. Clark: Altemate Bid (2442B)

8. _Hunt: Base Bid (1A+1B)

9. Hunt: Alternate Bid (2A+2B)

10, Tumer; Base Bid (1A+IB)

11. Tumer: Altemate Bid 2A+25)
12, McCarthy: Base Bid (1A+1B)

Any bidder who allege
responsive bidder may

Protests shall contain the following information:

I A

- April 6,2009
Page2 of2
$104,711,081.00 :
$104,836,934.75
£107,207,698.27
$109,782,326.37
$110,051,660.60
§111,563,707.46

$124,605,329.90

$ a grievance by. the propased award of the contract to the Jowest
submit a protest by 5:00 PM on April 13, 2009 to Mr. Larry Serafini,

Deputy Airport Director ~ Facilities located at 3160 Ai
. 92626,

rwey Avenue, Costa Mesa, California

The name, address and telephone number of the protester -

The Project Number

‘The signature of the protester or the protester’s representative

A detailed statement of the lega! and/or fagtual grounds for the protest

The form of the relief requested

Agein, I want to thank you for your collaborative efforts with our staff,

Siacerely,

L.G, Serafini, P.E.
Deputy Alrport Director, Facilities

~——Attachment:—Bid Evaluatior Swmmary = -—— ——— ——-

cc

San Chang, Sr. Professiona] Englneer, Airport Development

Danilo Simich, Parsons, Program Manager
Greg Blasic, Parsons, Terminal C Project Manager
Sarah Stewart, Parsons, Administrative Assistant
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BW.C. WHIANG: ‘ . WILLARD HAGKEREAR
11803970} PRESIOENTANDGED
'FQUNDER 1508

TRE WHITING-TURNER CONTRACTING COMBANY
ANCORPORALLD) ‘
CONSTRUCHIQNMATAREMEYS ENGIEERS AND CONTRAGTORY INTITUTIONAL
GENERN, CONTRACTING @ Cmpardla Pork, SHte00; PATA GEfiERS
Beasi Ly Irvie, Gliférmin. 92508 SPQBTBAND ENTERTANMENT
| DFEINEHEARQNARTERS ' e wWARsHEYSEDISTRIDETION
CETALSERNESENTERS Fay 049-Q03.0064 : ULTI RAVILY RESIGENTHL
HEALTRIARE WA UG AT OR S8 ENVIRANMENTAL
DIO-TECHPHARBMCEYTY F EAETE
o6 MAGEUTICAL HRIDUES AONEAETE:

WRIFER'S BIREET NUMBER &

Aprli 8, 2008

Bepattiherdt Alrport Ditégtar Facllities:
V6D Ajrway dvetiua
Costs Mpss, CA 92628

Réferance: Gonsfruction of Tarminal G zhd Improvements ta Tenninals A &8
No: 281:284-4200:PZ0q

Wa ressivad todsy your crampmantance of April 8, 2009 tetragting your pugiion of gut
appeiratrt iow blddir statys with & Bid of $98,006,785 (carbspondétice rcsivad Aptll 6, 20095, We
HrE Very aisappalited Inthig dacision and write to polmuurthatoyr bid was-cormpleted in
aceardatice: with i Wstructions to Sidders, and should he aceapted, Witk a taf:) bR smoudt of
$98.904:709, ‘Altemalively, st anly In the svent that orr bid is not atesbied gt tisafount, we

PLst redaetEtitly withelraw Bur bid It asedirdznce with Biblic Suntract Cade Section 5108,

- ASyoi kiiow, tHere s & Fansposiion eivar oh Whiting Turnerls 818, Forr e e tem
arittlod *TOTAL ALTERNATE BIly (730 DAYS) INCLUDING. ADDITIVE GR BEBUETIVE BID
ITERS TQ ALTERNATE BID {34 + 21)." As cleapty showrron-our Bid Form; our i for
Alternate 24 (585,382, 958) tilus.uriild total for Altermate 28 (53,603,708} was incorrecty totaled
a5, $R9.998, 785 anid shiddfil heve boen $95,896.798. For s rdasaris axplairied betow, and
begatise this transpositton ertardid-not aficw: Whifing-Tumsr to: rave:any advantage over any bther
hiddey; iirbid should te.acoented by the: Courity,

b il e, The: hagtisctians 10 Biddiacs. provide, Tn park, as follows:
A .

Bids 1o racsive corslderation shall be mad in aceordanca:with the following
Instruefions:

A Bivsshalibe madewpisn the Bid Fomy dasament Inelistied Hisrewith. Allitekiy

shall be gragerly fliad Ty the totel amourits I 1A, T8, 2A and 2B ate
be: stated bath In weiting and [n figures. . ..°

HEADGUARTERS: FALTIMORE, RARYLAND M GFICES NATIONWIGE
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- The Whiting-Tumiar Cofitracting Company

Theres fa reyitement in the (nstruations to Blddars that the total for items 1Aand 1B is: o
' ba stated separately; flkewie far Hems 24 and 28, Whithgs Tuehar has comreetly stated s tatal big
forsady of these ites, whieh is all that the struefions. o Bidders requites. The “tofal™ erryan-the

bid farm, bassd ondhese mstrustions, appears te ba Irelevant,
Moreever, the :lﬁsfmdtlcﬂs 16 Blddars go.on to aale hew fhe Seunty will evalugte the bids:

—rn e

A Atthetime gf opeming bids, the Chunty-will evaluate the felal amaurits: stated
a5 g Total Base-Bld (821 Days) indliidmg Additive or Deductiva Bid et
1A % 183 Arid 11 Tolal Alternate Bid (780-Days} Iriclyding Adiive or
Dedustivg Bid tepis. (24 + 28}, Tha Coyhty will determrine the lowsst bidder
based on 1hi Tolal Base Bid {821 Days) including Additive or Badirctive Bid
Itertie (1A 1By ard the Total Allernate Bit: (730 Days) npluding Addifive or
Daguelive By Remg, whithever 5 lowasl, For pxirple, if ol &owen Pre-
qualified Genesal Contractors submit resporsive:bids, the Cournty will
avalugte 14 Totil Base Bid and Tota) AllerhiateRld amounts, sach of Whigh
will IRclyde all of the Adiitive GF Deductive Bid ltertis. The respansive and
responkilile Biddst-who submitted five fowest bld of the 14 shall e awnarded
the cantract if it s ewarded.,

B The reshénive and saspinsible biddsr whe siibmitted the lowest bid as
uetarmined strove shiall ke aiande the contrash, F# isawanted, Tha Caunly
sHal ot bs preduded trint adding e o dedveting Tram te cantract diy qf
g’ﬁ;j. a,,c{c;_tf.r.tgg oF deductive fems affer thig laweét esponsible bidder has hesh
determingil”

‘ This ingicates that the Sdunty wil eveluats-the bids Hased ariihie totals faritenss 1A dn 18,
arid for 2A and 2B, siet off anything else. Here, Whiting-Turner's-bid total for items 2A.and ZB:is
$98,986,798. That lere s a tremepositional eror in avidi gy thase fwe rufibers does not chahye
thiis Fask. . , '

In:Pezary. Department of Transportafion (1583} 145 Cal.App.3d: 208, 193-CahRptr, 802 the
appellsta colrt tssUed d Wil of niandats ditetiing Saiatis ©follow its own pracedures, & Sulliiey
int lis Instruclions ta blgders, fna cass where 4 titider mie & wialfieror-ah its bldforn, Thersame-
Thjult hidy be obtained by Whitihg-Turer imthis.case. This sonclusion issuppenied by the fast that
the bid erray g mot give Wihithig1 (hrier any ailvanteigé over.ary othik Biter, Even.at IS cairent
bild éount, Whiting-Tuirfier’s (=Sl e pwest respanslivg bid, By mare i §2 millldr. Conyersgly,
JF Wit~ Turner's ercor iad resulled In & muehgieater number belg shpwn on the TOTAL line, i
Siilf would have beep the-low bitiar tased on the cemast ttal for ftems 2A-and 2B, and the Cpiinly
weuld bisntefit Troihy audrding thie Toktract to Whing-Tyrrsr. '

Indeed, the Ingfructions taEidget&axpraasly=-peimltine County to aceept modileaftns to

Whiting-Turnet's: bia thet benefit the Coanty:

-A mdiffcation thEt 3 recelved from:an otfiétwise successtul bidder and it iakes
the tenis gf ifie bld more favorable to the Ebiinty will be considered any time it is
recelved and may thereafter be aceepied.”
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The Whiling-Tumer Contracting Compgiany

Hers, hers Teehinically is nd madffication to:ihe bid, beeguss fie correel difounts were set
hlevenialass, it dxtent toa e Coluhly wishes 10 déviale i BS Instruelléns Yo Eidders.and
rely om fhe "tatdl” mumber a5 SRpased @ the urderiyldl ftams 2A and 2B, WHIlAg-Tumer's
réquestad earriatiion will anly faglitts te award of the: contract o the lawastiidder and will resui
I3 savings ot rpre-then $2 miion. it adidition, tat ciarrsction il not give Whiifing=Tiitesr ity
difiamtege ovat any gther hidder.

Wetherelore request el our bid of Apr 4,.2000 he acagted arid thst the-eontrast be
avearded In secatiafier with e Counly’s Instructions o Biddsts, with a tota Goiilidchpios of
sgaaggBlT%'

Alterrvativey, tr the extant the County is nat wilﬁrnxg Yo Beoapt SurHid with 5 ol dfoupd of
$98/996,7085, it Blecls Insted o igndre its wn Insfuc jons 1o Bidders, theh WAMIg-Turver s

ToEth far tefis 14, B, BA, and 28. itis-anly T tota) for ltems 24 5nd 2B tha s Inegractly weltten.

Ao opten bid b réludidnty witdrawfts bid, it setdrdance with Fublic Contract Cade seetion 508,

P26t is e roate i County ohorses o fallaw, pledsy Kt eur Bt Bondto § Garpiensts B,
Suite#700, e, 24 2608,

Please cantact the urdersigned shautd you have any questizng oF wish to diseuss this
niutter further, . :

THEWHITING-TURNER CONTRARTING COMPARY.

4' 711 A Caninassl

Greg Blasio
Yimathy B, Truex B4,
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I raw orrices oF TIMOTHY M. TRUAX

Em@truaxlaw.com

April 27, 2009

CIS

Office of Airport Director
John Wayne Airport, Orange County
3160 Airway Avenuc
Costa Mesa, CA 92626
Attn: Mr L.G. Scrafini
- Deputy Airport Dircctor, Facilities

Re:  Construction of Terminal C and Improvements to Tcrminals A & B;
Project No. 281-281-4200-P201

Dear Mr. Scrafini:

T represent The Whiting-Tumer Conttacting Company (“Whiting-Turner”), the apparent
low bidder on the above-referenced project 1 wrtite putsuant to yout conversation on Friday with
Mr. Len Cannatelli of Whiting-Tumer, in which you advised him ro submir a more thorough
summaty of the legal authority supporting Whiting-Tumer’s position, thereby providing a morc
compelling argument for the award of the above referenced construction contract to Whiting-
Turner.

To summatize Whiting-Tumcr’s position, it believes that its bid should be accepted, in
accordance with the Instructions to Bidders published by John Waync Airport (“JWA”), in the
amount of §98,996,794. Accordingly, Whiting-Turner believes it is premature for the Orange -
County Board of Supervisors to authorize the tetutn of Whiting-Tutner’s bid bond, as proposed in
Supplemental Agenda Item S47A on the Board’s Agenda for its regularly scheduled meeting on
April 28, 2009. Whiting-Turner therefore requests thar John Wayne Airport take steps so that the
portion of Supplemental Agenda Item S47A dealing with the return of Whiting-Tutner’s bid bond
be pulled from consideration at this time.

As you know, Whiting-Tumer is a pte-qualified bidder for this project. On April 1, 2009,
Whiting-Tumer titnely submitted its bid to John Wayne Aitport and in accordance with the
Instructions to Biddcrs, set forth its toral bid amount for cach of items 1A, 1B, 2A and 2B.
Whiting-Tumer's total bid amount for item 2A was $95,392,995, and its total bid amount for item
2B was $3,603,799. The sum of these two items is $§98,996,794.

222 NORTH SePULVEDA BOULEVARD, SUITE 2000 * EL SEGUNDO, CA 90245
PHONE 310.662.4755 * FAX 310.662.4795 * WWW,TRUAXLAW.COM
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Office of Aitport Director

John Wayne Airport, Orange County
Apil 27, 2009

Page 2

The Instructions to Bidders provide, in part, as follows:

2. BIDS

Bids to receive consideration shall be made in accordance with the followmg
instructions:

A. Bids shall be made upon the Bid Form document included herewith. All
items shall be properly filled in and the total amounts in 1A, 1B, 2A and
2B are to be stated both in writing and in figures. . . .

There is no tequirement in the Instructions to Bidders that the total of items 1A aod 1B is to
be stated separately; nor for items 2A and 2B. Whiting-Turner has correctly stated its total bid for
each of thesc separate items, which is all that the Tnstructions to Bidders tequite. The “total” item
on the bid form, bascd on these instructions, is completely irrelevant.

Neverthcless, because the bid fo:m contained a space for it, Whiting-Tumer did complete
the bid form item entitled “TOTAL ALTERNATE BID (730 DAYS) INCLU DING ADDITIVE OR
DEDUCTIVE BID ITEMS TO ALTERNATE BID (2A + 2B).” Unfottunately, as you kaow, after
adding together items 2A and 2B, Whiting-Turner transposed the first two numbers of the sum.
Instead of entering the cotrect sum of items 2A and 2B (§98,996,794), Whiting-Tumer transposcd
the first two numbers and eatered §89,996,795.! Upon discavery of this transposition error,
Whiting-Turner immediately notified your office in writing. (See attached letter from Whiring-

Tumer dated April 1, 2009.)
2. ]WA Notification.

~ On April 6, 2009, you notified Whiting-Turner that it was the apparent low bidder, with a
bid amouat of $98,989,710. (See attached JWA letter dated April 6, 2009.) It appears from this
notification that JWA has re-totaled all of the bid items included in Whiting-Turnet’s bid, including
the multiplication of the unit prices stated thercin times the estimated quantities of materials. This
notification is consistent with the Instructions ro Bidders, which state: '

‘8.  AWARD OR REJECTION OF BIDS -

A. At the time of apening bids, the County will evaluate the total amounts
stated as the Total Base Bid (821 Days) including Additive or Deductive
Bid Items (1A + 1B) and the Total Alternate Bid (730 Days) including
Additive or Deductive Bid Items (2A + 2B). The County will determine the
lowest bidder based on the Total Base Bid (821 Days) including Additive

! The $1 difference is the result of rounding of the component parts of the total.
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Office of Airport Ditector

John Wayne Aitport, Orange County
Apdil 27, 2009
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aor Deductive Bid Items (1A + 1B) and the Total Alternate Bid (730 Days)
including Additive or Deductive Bid ltems, whichever is lowest. For -
example, if all seven Pre-qualified General Contractors submit responsive
bids, the County will evaluate 14 Total Base Bid and Total Alternate Bid
amounts, each of which will include all of the Additive or Deductive Bid
ltems. The responsive and responsible bidder who submitted the lowest
bid of the 14 shall be awarded the contract, if it is awarded.

B. The responsive and responsible bidder who submitted the lowest bid as
determined above shall be awarded the contract, if it is awarded. The
County shall not be precluded from adding to or deducting from the
contract any of the additive or deductive items after the lowest
responsible bidder has been determined.”

This indicates that JWA would evaluate the bids based on items 1A and 1B, and items 2A
and 2B, not on anything else. Here, the sum total of Whiting-Tumer’s bid for items 2A and 2B is
$98,996,794. The fact there was a transposition error in entering the sum of these two numbers

does not change this fact
Y thority,
In Pozar v. Depattment of Transportation (1983) 145 Cal. App.3d 269, 193 CalRptr. 202, the

appellate court issued a writ of mandate directing Caltrans o follow its own procedures, as ourlined
in its instructions to bidders, in 2 case where a bidder made a math error on its bid form. This case

is dircctly applicable to the situation here.

Pozar was a bidder on 2 project fot Caltrans, on which Caltrans required the bidders to
submit uait prices for various estimared quantities of matetials. The Caltrans instructions stated that
if there was a discrepancy between the unir price and the total amount stated for that item, the unit
puice would be used to determine the lowest bidder. Pozar had included in its bid a unit price of §20 '
per ton for “binder (dust palliative)”. The cstimated quantity given by Caltrans was 90 tons.
Thereforc, the total for this item on Pozar’s bid form should have been stated as $1,800. However,
Pozar incorrectly stated the total as §18,000. If the larger total number was used, Pozar was not the
lowest bidder. However, if the correct total number was used, Pozar was the lowest bidder.

Caltrans ultimarely relicd on the $18,000 number and concluded that Pozar was not the
lowed bidder. Pozar protested and sought relief from the Court. The Superior Court denied
Pozar’s request, but the Court of Appeals reversed that decision and issued a writ of mandamus
directing Calrrans to follow its own procedures. In other words, Caltrans was ditected to use the
unit prices stated on Pozar’s bid form to determinc the lowest bidder.

Here, the Instructions to Bidders cleardy state that the bids will be evaluated on the basis of
the Base Bid (1A + 1B) and the Alternate Bid (2A + 2B). The Instructions to Bidders also do got
requite that the bidders perform the addition themsclves, because, as stated above, there is no
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requitemeant in the Instructions to Bidders that the sum of the numbers be stated separately. The
Instructions only require that each of the four numbers be stated scparately, in both words and in
. numerals.

Accordingly, as in Pozar, a Court most cettainly will conclude that JWA is required to follow
its owa procedures, and evaluate the bids on the basis of the four separate nutbers, and not the
sum totals of those numbers, as stated by the bidders.

4, itinp- osition r is Not Materi

As indicated above, Whiting-Tumer certainly did make an crror in completing the bid form.
However, if JWA follows its own procedures for evaluating the bids, that mistake is immatetal.
Because the Instructions to Bidders requite that the bids be cvaluated on the basis of (1A + 1B) and
(A + 2B), the sum totals for those equations (as mistakenly stated by Whiting-Tumer on the bid
form) are irrelevant to determining who is the lowest bidder.

In an abundance of caution, Whiting-Tutner did notify JWA concerning its transposition
ervor, and later advised JWA that should JWA not follow its own procedutes for evaluating the bids,
Whiting-Tutner would be entitled to the remm of its bid bond. That is still the case. If JWA is
going to use the sum totals stated by Whiting-Tutner as the basis for evaluating its bid, then
Whiting-Turner has made a mistake on its bid form that will eatitle it to the retum of its bid bond,
pursuunt to Public Contract Code section 5103.

However, if JWA simply follows its own procedures, then the sum total of items 2A and 2B,
as incortectly stated by Whiting-Turner on its bid form, is immaterial There is no material mistake,
and Whiting-Turner would not be entitled to the return of its bid bond.

5. The Public Will Benefit from the Award of the Contract to Whiting-Turner.

Should JWA propetly follow its own procedutes, and award the conttact oa the basis of
irems (2A + 2B), this will mcan that Whiting-Tumer is the lowest responsive, responsible bidder, by
more than §2 million. It ohviously benefits the taxpayers of Orange County that JWA do so, thus
saving them more than $2 million that would be ungecessasily expended if the conttact is awarded
to the next Jowest bidder, Afterall, the compctitive bidding statutes are “enacted for the benefit of
property holders and tazpaycrs, and not for the benefit or enrichment of bidders, and should be so
construed aad administered as to accomplish such purpose fairly and reasonably with sole tcference

to the public interest.” (Domar Electric, Inc. v. City of .05 Angeles (1994) 9 Cal.4th 161, at p.173,

36 GalRptr.2d 521.)

Whiting-Tumer urges JWA to follow the procedures outlined in its Instructions to Bldders,
by relying solely on the separatc numbets set forth in the bids for bid items 1A, 1B, 2A and 2B,
Doing so will result in a total bid by Whitiog-Tumer of $98,996,794. Whiting-Turner will thus be
the lowest bidder and entitled to the award of the contract at that price.
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Please let us know as soon as possible whether JWA will be taking steps to pull from
consideration by the Orange County Board of Supervisors Supplemental Agenda Item S47A, and
pleasc also let us know how JWA intends to proceed in this matter. Of course, if you have any
questions, please fcel free to contact me or Whiting-Tumer directly.

Sincerely,
- e a:/ —
LN
Timothy M. Truax
Enclosures
cc (via email only):
Mr. Len Cannatelli

Mr. Jeffrey Dodds
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Y 0 May 7, 2009
JOFN VAYNE '
AIRPORT

A A e
ORANGE COUNTY

VIA E-MAIL
M. Len A. Cannatelli

Alan L. Murphy ‘The Whiting-Tumer Contracting Company
Aot Director | 3 Corporate Park, Swite 100
Irvine, California 92606

Subject:  John Wayne Airport
Airport Improvement Program
Construction of Terminal C and Improvements o Terminals A & B

Dear Mr. Cannatell;;

We have reviewed your further letter daged April 27, 2009. After consultation with
our counsel, John Wayne Airport cannot recommend 1o the Board of Supervisors
the award of a contract to Whiting-Tumer in the changed bid amount of
598,996,795, We do not believe thar the bid instructions authorize a procedure that
would either allow the County to disregard as irrelevant the total lump sum stated
by a bidder or allow a bidder to change its Jump sum bid by correcting arithmetical
Or computational mistakes after bid submission. We believe that the provisions of
the Bidders Relief Act should apply. :

In your letter, you stated that if the County will not accept your changed bid of
$98,996,975, then you request the withdrawal of your bid and return of your bid
bond in accordance with Public Contract Code Section 5103. Therefore, John
Wayne Airport will recommend to the Board thar it consent to your request to
withdraw your bid and return your bid bond, A copy of the Agenda Staff Report
making this recommendation is enclosed. This Agenda Staff Report is slated for
discussion at the Board mecting of June 2, 2009.

I wish to thank you for your courteous handling of this maticr, and hope that you
will consider bidding on future County projects.

Sincerely,

A5 ‘

L.G. Serafini, P.E.

3160 Allway Avenue . " .
92626-4608 E clo ure
(949) 252-5171 nclos

{345) 252-5178 FAX
www.ccalr.com




