
AGREEMENT NO. 12-007FA 

FOR FINANCIAL ADVISORY SERVICES


This Agreement for Financial Advisory Services (this “Agreement”) is made and entered into this __ day of __________ 2012 by and among the County of Orange, California, a political subdivision organized and existing pursuant to the Constitution and laws of the State of California (the “County”) and Public Resources Advisory Group (“PRAG”). 

RECITALS



WHEREAS, the County desires to engage PRAG to perform the financial advisory services expressed herein in connection with the refunding of the JJC COPs and the issuance of the LJC Refunding Bonds;


NOW, THEREFORE, in consideration of the premises, and of the mutual covenants, terms and conditions herein contained, the parties agree as follows:

Section 1.  Engagement of PRAG.  The County engages the services of PRAG as an independent contractor to provide financial advisory services for the LJC Refunding Bonds and general financial advice, as more fully described below.  PRAG is willing and able to perform such services for and on behalf of the County.  It is understood that Michelle Issa, Ed Soong and Jessica Yueh shall be the PRAG employees principally responsible for performing the services described herein.  Through the aforementioned person and such other PRAG staff that are needed to carry out the responsibilities of PRAG under this Agreement, PRAG will provide the following professional services:
LJC Refunding Bonds.
(a) Work with County staff, bond /disclosure counsel and other financing professionals selected by the County to develop a financing structure, plan of finance, and advise the County on all financial issues in regard to the refunding of the JJC COPs with the LJC Refunding Bonds. 
(b) Assist County staff in the preparation for, and the presentations before, the Board of Supervisors and the Public Financing Advisory Committee.

(c) Attendance at such meetings or hearings of the Public Financing Advisory Committee or Board of Supervisors and/or other issuing body and working group meetings or conference calls as the County may request.

(d) Advise the County in the  preparation and review of all documents, including, but not limited to, reviewing and providing appropriate comments, revisions and recommendations to legal documents and other documents relating to the financing and recommending specific financial covenants, terms and provisions, including amortization schedule, redemption features, and related matters.  Advise County with respect to the inclusion of short or long term credit enhancement, surety bonds or cash reserves and investment agreements (or similar instruments) in connection with any financing.  Prepare a financing schedule and update schedule with refinements as appropriate.
(e) Advise on structure of any financing, timing and method of sale.

(f) Advise the County on the pricing and fee negotiations with underwriters and other participants in the financing process.  Monitor the underwriter's sales effort to help ensure the lowest financing costs are achieved and advise the County with respect to the pricing of the bonds.  Assist the County in negotiating underwriting spread and interest rates.

(g) Coordinate and assist County’s staff on presentation material for rating agencies and bond insurers.

(h)  Perform other services normally provided by financial advisors related to County   financings, including but not limited to, delivery of a final report after closing.
General Financial Advisory Services

Upon the request of the Public Finance Director or designee, PRAG shall provide perform such reviews, analyses’ calculations, draft reports, attend meetings and make presentations regarding public finance or other County financial issues.  Such services shall not include work on any public financing, unless approved by the Public Financing Advisory Committee and the Board of Supervisors.
Section 2.  Term. This Agreement shall be effective as of the date of the Board of Supervisors approval of this Agreement and shall continue in full force and effect until June 30, 2015.  Notwithstanding the foregoing, either party may terminate this Agreement at any time either in whole or in part following written notice to the other party regarding such termination.

Section 3.  Compensation of PRAG. (a)  For services rendered in connection with the LJC Refunding Bonds, PRAG will be compensated in the amount of $52,500 plus $3,000 for expenses.   PRAG’s compensation under this Agreement is contingent upon and payable on the date of closing of the LJC Refunding Bonds.
(b)  For General Financial Advisory Services performed in accordance with this Agreement, PRAG will be compensated in accordance with the following hourly rates and expenses:
PRAG Hourly Rates

Personnel



Rate / Hour
Executive Vice President,


Senior Managing Director,

Director



$325
Manager Director


$275

Vice President



$250

Assistant Vice President

$235

Associate



$170
Analyst



$150

Out of Pocket Expenses
Expense



Rate
Travel




At Cost(a)

Automobile:

Mileage



$0.555/mile (b)

Other Expenses


At Cost

(a) Professionals would endeavor to use the lowest cost transportation that scheduling permits.

(b) Current IRS standard mileage rate.
(c)
Notwithstanding any other provision of this Agreement to the contrary, all obligations of the County under this Agreement shall be expressly contingent upon appropriation of sufficient funds by the County Board of Supervisors.

Section 4.  Invoicing and Payment.  PRAG shall submit to the Contract Administrator invoices in acceptable detail and format for services rendered, including any supporting documentation as may be requested by the Contract Administrator or County Auditor-Controller. Invoices must reference this Agreement and must clearly specify the services performed.  Each invoice shall be reviewed by County staff prior to payment to ensure that the billing is consistent with the compensation provisions of this Agreement.  County will pay PRAG within the normal processing schedule of the County Auditor-Controller’s Accounts Payable Section or sooner.


Section 5.  Contract Administration.  For the purpose of this Agreement, the County Public Finance Manager shall act as the Contract Administrator.  The Contract Administrator will provide overall coordination and guidance of the services to be performed herein and will address policy issues as necessary and appropriate.

Section 6.  Standards of Work.  PRAG agrees that the performance of work and services pursuant to the requirements of this Agreement shall conform to highest professional standards as exist in PRAG’s profession, industry or field of practice.

Section 7.  Errors and Omissions.  All work submitted by PRAG shall be completed and shall be carefully checked prior to submission.  PRAG understands that the County’s examination of PRAGs work product is discretionary and PRAG shall not assume that the County will discover errors and/or omissions.  If the County discovers any errors or omissions, PRAG’s work may be returned to PRAG for correction, which work shall be corrected without additional cost to the County.  Should the County or others discover errors or omissions in the work submitted by PRAG after the County’s acceptance thereof, the County’s approval of PRAG’s work shall not be a defense by PRAG.

Section 8.  Indemnification.  PRAG agrees to indemnify and hold harmless the County and its officers, agents and employees against any claims, losses or liability arising or alleged to arise out of the negligent acts or errors or omissions of PRAG, its officers, agents, employees or subcontractors in the performance of this Agreement.

Section 9.  Conflict of Interest. Prior to its execution of this Agreement, PRAG has submitted to the Contract Administrator a list of clients represented by PRAG in matters which may be adverse to the County.  As to future representations, PRAG shall promptly notify and seek the written approval of the Contract Administrator before undertaking any future employment which may be adverse to the interests of the County. 

PRAG shall not utilize in the performance of this Agreement any formerly employed person of any of the County agencies or departments if that person was engaged in any negotiations, transactions, planning, arrangement, or any part of the decision-making process relevant to this Agreement unless otherwise approved in writing by the Contract Administrator.  This prohibition shall apply for a two-year period beginning on the date the person terminated County service.

PRAG shall not utilize in the performance of this Agreement any County employee unless such employment is required as a condition of the employee’s regular employment with the County.   An employee of the County is defined to be any person holding a permanent or temporary position with the County.  PRAG shall not employ or negotiate to employ any County employee(s) who have been or are involved in administration or performance of this Agreement, unless otherwise approved in writing by the Contract Administrator.

Section 10.  Compliance with Gift and Political Contribution Ban.  By executing this Agreement, PRAG covenants to the County that it has complied, and will comply during the term of this Agreement, in all respects with the “Ban on Political Contributions and Gifts” provisions of Article V of the County of Orange, Board of Supervisors, Policies and Procedures for Consideration and Approval of Proposed Public Financings.

Section 11.  Disclosure of Compensation.  PRAG agrees to disclose in writing to the Contract Administrator any and all forms of compensation (except compensation paid pursuant to this Agreement) earned directly or indirectly from any services performed for, or in any way relating to the Project, whether services are performed on behalf of the County or any other person or entity. 

Section 12.  Confidentiality of Work.  All work performed by PRAG, including but not limited to all drafts, data, correspondence, proposals, reports and estimates compiled or composed by PRAG pursuant to this Agreement, but expressly excluding all documents, data, reports or correspondence typically circulated among the working group with respect to any financing, or any matter required to be disclosed pursuant to judicial process or California or federal law (including, but not limited to federal securities laws), is for the sole use of the County and shall be confidential and not released to any third party without prior written consent of the Contract Administrator.

Section 13.  Independence of PRAG.  PRAG and the agents and employees of PRAG, in performance of this Agreement, shall act in an independent capacity and not as employees, officers or agents of the County.

Section 14.  Subcontracts.  PRAG is responsible for all requirements under this Agreement even though the requirements are carried out pursuant to subcontract.  All Agreement requirements apply to subcontractors.  All proposed subcontracts must be filed with, and approved by the Contract Administrator prior to execution of any agreement with the subcontractor.

PRAG shall submit a listing which identifies the name of the subcontractor, the method by which the subcontractor was selected, and the total funding to be paid to the subcontractor.  If other than the lowest bidder or a sole-source provider is selected, all documents used in subcontractor selection must be presented in writing to the Contract Administrator for prior approval before awarding any contract.  The Contract Administrator reserves the right to disapprove any subcontractor.

Section 15.  News Releases.  PRAG agrees to submit to the Contract Administrator, prior to release, copies of news releases related to this Agreement.  County reserves the right to modify or deny the release of such news releases.

Section 16.  Examination of Accounts, Audit and Records.  PRAG’s records relating to services provided under this Agreement shall be subject at all reasonable times to inspection, audit and reproduction by the County or any of its duly authorized representatives.  PRAG shall preserve and make available records (1) for a period of three years from the date of final payment under this Agreement and (2) for such longer period, if any, as is required by subsections (a) and (b) below:

(a)
If this Agreement is completely or partially terminated, the records relating to the work terminated shall be preserved and made available for a period of three years from the date of any termination.

(b)
If any litigation, claim, negotiation, audit, or other action involving the records has been started before the expiration of the three year period, the records shall be retained until completion of the action and resolution of all issues which arise from it, or until the end of the regular three year period, whichever is later.


Section 17.  Ownership of Records.  All work-product, records, and materials relating to this Agreement shall be the sole and exclusive property of County, as the work is completed or otherwise upon termination of this Agreement.  PRAG shall deliver to the Contract Administrator all copies of any and all materials pertaining to this Agreement.

Section 18.  Name Change.  PRAG shall provide written notice to the Contract Administrator at least thirty (30) days prior to any changes to PRAGs current legal name, if practicable, but in any event, not later than the date of any such change.  The Contract Administrator shall be provided with all pertinent information relating thereto which is requested.

Section 19.  Changes in Staff.  The Contract Administrator has the reasonable right to approve or disapprove any proposed changes in PRAG’s staff from the individuals named in this Agreement.  The Contract Administrator shall be provided with a resume of any proposed substitute and shall be given the opportunity to interview that person prior to his or her decision to approve or disapprove.

Section 20.  Child Support Compliance.  PRAG  covenants to the County that PRAG has fully complied with all applicable federal and state reporting requirements regarding its employees and that PRAG has fully complied with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment, and will continue to so comply.


Section 21.  Insurance  Prior to the provision of services under this Agreement, PRAG agrees to purchase all required insurance at PRAG’s expense and to deposit with the County Certificates of Insurance, including all endorsements required herein, necessary to satisfy the County that the insurance provisions of this contract have been complied with and to keep such insurance coverage and the certificates therefore on deposit with the County during the entire term of this Agreement.  In addition, all subcontractors performing work on behalf of PRAG pursuant to this Agreement shall obtain insurance subject to the same terms and conditions as set forth herein for PRAG.

All self-insured retentions (SIRs) and deductibles shall be clearly stated on the Certificate of Insurance.  If no SIRs or deductibles apply, indicate this on the Certificate of Insurance with a 0 by the appropriate line of coverage.  Any self-insured retention (SIR) or deductible in an amount in excess of $25,000 ($5,000 for automobile liability), shall specifically be approved by the County Executive Office (CEO)/Office of Risk Management.

If PRAG fails to maintain insurance acceptable to the County for the full term of this Agreement, the County may terminate this Agreement.

Qualified Insurer

Minimum insurance company ratings as determined by the most current edition of the Best's Key Rating Guide/Property-Casualty/United States or ambest.com shall be A- (Secure A.M. Best's Rating) and VIII (Financial Size Category). 

The policy or policies of insurance must be issued by an insurer licensed to do business in the state of California (California Admitted Carrier).  If the carrier is a non-admitted carrier in the state of California and does not meet or exceed an A.M. Best rating of A-/VIII, CEO/Office of Risk Management retains the right to approve or reject carrier after a review of the company's performance and financial ratings.  If the non-admitted carrier meets or exceeds the minimum A.M. Best rating of A-/VIII, the agency can accept the insurance.

The policy or policies of insurance maintained by the Contractor shall provide the minimum limits and coverage as set forth below:

Coverage





Minimum Limits

Commercial General Liability 


$1,000,000 per occurrence









$2,000,000 aggregate

Automobile Liability including coverage

$1,000,000 per occurrence

for owned, non-owned and hired vehicles




Workers' Compensation



Statutory

Employers' Liability Insurance


$1,000,000 per occurrence

Professional Liability Insurance


$1,000,000 per claims made 









or per occurrence

Required Coverage Forms

The Commercial General Liability coverage shall be written on Insurance Services Office (ISO) form CG 00 01, or a substitute form providing liability coverage at least as broad.

The Business Auto Liability coverage shall be written on ISO form CA 00 01, CA 00 05, CA 0012, CA 00 20, or a substitute form providing coverage at least as broad.


Required Endorsements

The Commercial General Liability policy shall contain the following endorsements, which shall accompany the Certificate of insurance:

1)
An Additional Insured endorsement using ISO form CG 2010 or CG 2033 or a form at least as broad naming the County of Orange, its elected and appointed officials, officers, employees, agents as Additional Insureds.

2)
A primary non-contributing endorsement evidencing that the contractor’s insurance is primary and any insurance or self-insurance maintained by the County of Orange shall be excess and non-contributing.

All insurance policies required by this contract shall waive all rights of subrogation against the County of Orange and members of the Board of Supervisors, its elected and appointed officials, officers, agents and employees when acting within the scope of their appointment or employment.

The Workers’ Compensation policy shall contain a waiver of subrogation endorsement waiving all rights of subrogation against the County of Orange, and members of the Board of Supervisors, its elected and appointed officials, officers, agents and employees.

Contractor shall, with respect to all insurance policies required by this Agreement, give the County of Orange 30 days notice in the event of cancellation and 10 days for non-payment of premium.

If PRAG’s Professional Liability policy is a "claims made" policy, PRAG shall agree to maintain professional liability coverage for two years following completion of Agreement.

The Commercial General Liability policy shall contain a severability of interests clause also known as a “separation of insureds” clause (standard in the ISO CG 0001 policy).

Insurance certificates should be forwarded to the agency/department address listed in the notice provision of this Agreement.

County expressly retains the right to require PRAG to increase or decrease insurance of any of the above insurance types throughout the term of this Agreement.  Any increase or decrease in insurance will be as deemed by County of Orange Risk Manager as appropriate to adequately protect County. 

County shall notify PRAG in writing of changes in the insurance requirements.  If PRAG does not deposit copies of acceptable certificates of insurance and endorsements with County incorporating such changes within thirty days of receipt of such notice, this Agreement may be in breach without further notice to PRAG, and County shall be entitled to all legal remedies.

The procuring of such required policy or policies of insurance shall not be construed to limit PRAG's liability hereunder nor to fulfill the indemnification provisions and requirements of this Agreement, nor act in any way to reduce the policy coverage and limits available from the insurer.
Section 22.  Notices.  Any and all notices between the County and PRAG provided for or permitted under this Agreement or by law shall be in writing and shall be deemed duly given when personally delivered to one of the parties or in lieu of such personal service, when deposited in the United States mail, postage prepaid, addressed to such party at the following address:

If to the County:


County of Orange



333 West Santa Ana Blvd., 3rd Floor



Santa Ana, CA  92702


Attention:  Colleen Clark, Public Finance Director


Telephone: (714) 834-5969
Facsimile: (714) 834-3346

If to PRAG:


Public Resources Advisory Group


11500 West Olympic Blvd., Suite 502


Los Angeles, CA  90064


Attention:  Michelle Issa

Telephone:  (310) 477-2786  Facsimile: (310) 477-0105 
Section 23. Governing Law, Venue and Entire Agreement.  This Agreement has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California.  In the event of any legal action to enforce or interpret this Agreement, the sole and exclusive venue shall be a court of competent jurisdiction located in Orange County, California, and the parties hereto agree to and do hereby submit to the jurisdiction of such court, withstanding Code of Civil Procedure Section 394.

The parties specifically agree that by entering into and performing under this Agreement, PRAG shall be deemed to be doing business within Orange County within the meaning of Code of Civil Procedure Section 394 from this Agreement’s effective date through the expiration of any applicable limitations period.  Furthermore, the parties have specifically agreed, as part of the consideration given and received for entering into this Agreement, to waive any and all rights to request that an action be transferred for trial to another county under Code of Civil Procedure Section 394.

This Agreement constitutes the entire agreement between the County and PRAG with respect to the matters addressed herein and supersedes any previous agreement(s), negotiations, proposals or understanding, whether written or oral concerning such matter, unless expressly included in this Agreement. 

Section 24.  Amendment or Modifications.  No amendment, modification or other alteration of this Agreement shall be valid unless in writing and signed by the parties hereto.


Section 25.  Severability.  In the event that any provision herein contained is held to be invalid, void, or illegal by any court of competent jurisdiction, the same shall be deemed severable from the remainder of this Agreement and such invalidity shall in no way affect, impair, or invalidate any other provision contained herein if there is no substantive effect to the services to be rendered to the County by such judicial finding of invalidity.


Section 26.  Counterparts.  This Agreement may be executed in any number of counterparts, each counterpart shall for all purposes be deemed to be an original, and all such counterparts shall together constitute but one and the same Agreement.


Section 27.  Employee Eligibility Verification  PRAG warrants that it fully complies with all Federal and State statutes and regulations regarding the employment of aliens and others and that all its employees performing work under this Contract meet the citizenship or alien status requirement set forth in Federal statutes and regulations.  PRAG shall obtain, from all employees performing work hereunder, all verification and other documentation of employment eligibility status required by Federal or State statutes and regulations including, but not limited to, the Immigration Reform and Control Act of 1986, 8 U.S.C. §1324 et seq., as they currently exist and as they may be hereafter amended.  PRAG shall retain all such documentation for all covered employees for the period prescribed by the law. PRAG shall indemnify, defend with counsel approved in writing by County, and hold harmless, the County, its agents, officers, and employees from employer sanctions and any other liability which may be assessed against the PRAG or the County or both in connection with any alleged violation of any Federal or State statutes or regulations pertaining to the eligibility for employment of any persons performing work under this Agreement. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date and year first written above.








County of Orange, California

By:______________________________







Colleen Clark








Public Finance Director
Approved as to Form

County Counsel

By:____________________________

     John H. Abbott, Deputy





By:________________________________
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