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AGREEMENT


This AGREEMENT is made and entered into this ____ day of ____________, 2007,

BY and BETWEEN







The Orange County Flood Control District, a body corporate and

                                                                       
politic, hereinafter referred to as “DISTRICT,”

AND

California Brea Partners, L.P., a Delaware limited partnership,
hereinafter referred to as “CBP,”

which are sometimes individually referred to as “PARTY,” or collectively referred to as “PARTIES.”

RECITALS

WHEREAS, CBP is the owner of certain real property known as Brea Shopping Center (the “Shopping Center”), which is located on the north side of Imperial Highway and on the west side of Associated Road in the City of Brea, County of Orange, State of California; and 

WHEREAS, DISTRICT owns the existing open flood control channel known as the Loftus Diversion Channel (A06) (the “Channel”) which is contiguous to the easterly side of the Shopping Center.  The location of the Channel and the Shopping Center are depicted on Attachment 1 (“Location Map”) hereto; and 
WHEREAS, CBP desires to construct flood control improvements to include replacing a segment of the Channel with a reinforced concrete box structure in order to utilize the surface rights over an approximately 640-foot segment of the Channel (final length to be determined by the PARTIES and approved by DISTRICT prior to commencement of construction) adjacent to the Shopping Center (such flood control improvements are hereinafter collectively referred to as the “Channel Improvements”); and 
WHEREAS, CBP desires to enter into a lease with DISTRICT for use of the surface of the Channel in order to expand the usable space related to the Shopping Center by constructing a parking lot, two ingress and egress roads to the Shopping Center from Associated Road, landscaping, landscape irrigation systems, a bio-swale to catch first-flush runoff from the Shopping Center, sidewalks, benches, signage, fountains, lighting, wall, fencing and related decorative features (collectively, the “Surface Improvements”) over the top of the covered Channel.    
WHEREAS, the use of surface rights over DISTRICT-owned flood control channels by parties other than DISTRICT is governed by the provisions of the Orange County Flood Control Act, and the policy guidelines for the sale or lease of said surface rights in accordance with Resolution No. F92-33 adopted by the County of Orange (“COUNTY”) Board of Supervisors, acting as the Board of the District (“BOARD”) on October 6, 1992, attached hereto as Attachment 2; and 
WHEREAS, it is in the public interest that DISTRICT and CBP cooperate in the planning, design, construction, operation and maintenance of the Channel Improvements for flood protection and to insure that the overall Project Improvements (as defined in Section 3 below) do not interfere with DISTRICT’s operation and maintenance of the Channel as a flood control facility.

NOW, THEREFORE THE PARTIES MUTUALLY AGREE AS FOLLOWS:
1. PURPOSE
The purpose of this AGREEMENT is to establish the terms for construction of the Project Improvements at no cost to DISTRICT, the terms for reimbursement to DISTRICT of all plan check fees, construction inspection fees and administrative fees, the terms for conveyance of a lease to CBP for use of surface rights over the Channel, and the terms under which DISTRICT shall assume operation and maintenance responsibilities for the completed Channel Improvements.
2. PROJECT COORDINATION

A. Director of COUNTY’s Resources and Development Management Department (“RDMD”), or an authorized designee, hereinafter referred to as “DIRECTOR,” shall be DISTRICT’s representative in all matters pertaining to this AGREEMENT.

B. CBP designates Marc Harris, or any subsequent authorized designee of CBP, to be CBP’s representative in all matters pertaining to this AGREEMENT.
3. PROJECT DESCRIPTION

For purposes of this AGREEMENT, “Project Improvements” shall consist of (a) construction of the Channel Improvements for the portion of the Channel adjacent to the Shopping Center described below, unless modified by the results of the engineering/hydraulic analysis to evaluate the feasibility of covering the proposed section of the Channel and the resulting impact of the Channel Improvements on the existing Channel (the “ANALYSIS”), submitted by CBP and approved in writing by DISTRICT, which shall entail replacement of the existing open Channel from Imperial Highway to approximately 640 feet north with a reinforced concrete box structure with four barrels (the “RCB Structure”), and 
(b) construction of the Surface Improvements over the RCB Structure.  All PROJECT Improvements shall be subject to DISTRICT approval in accordance with the terms of this AGREEMENT.  For purposes of designing the Channel Improvements, CBP has hired Hunsaker & Associates to prepare an analysis and concept report entitled “Conceptual Design and Hydraulic Analysis (Loftus Diversion Channel)” dated July 2, 2007, as amended (the “Concept Report”), which must be approved and accepted in writing by DIRECTOR before written approval to construct the Channel Improvements can be given.    After acceptance of the Channel Improvements by DISTRICT, the Parties shall execute a lease, substantially in the form attached hereto as Attachment 3 (the “Lease”) for the use of the surface over the completed Channel Improvements.

4. PERIOD OF PERFORMANCE
The schedule for completion of the Channel Improvements (the “Channel Project Schedule”) will be provided to DISTRICT within sixty (60) days of DISTRICT’s approval of the final design plan for the Channel Improvements.  The Channel Project Schedule shall be extended by the period that completion is delayed by matters outside the control of CBP as described in Section 25 below (“Force Majeure”).  The details substantiating any such delay(s) and any potential impacts on the Channel Project Schedule shall be set forth in writing by CBP and submitted to DISTRICT for review and concurrence in accordance with the Notice provision in Section 8 below.
5. CBP’S PROJECT RESPONSIBILITIES

CBP shall:

A. Prepare Engineering/Hydraulic analysis, design plans, and construct Channel Improvements at no cost to DISTRICT, and prepare design plans and construct the Surface Improvements at no cost to DISTRICT; and 

B. Retain the services of registered Civil Engineer(s), registered Geotechnical Engineer(s) and licensed Land Surveyor(s), as applicable, all appropriately registered or licensed to practice in the State of California, for the purpose of preparing, respectively:

1) Plans and specifications (as further described in Section 5.H below as the “Channel Improvement Plans”) for the construction of the Channel Improvements in accordance with DISTRICT’s criteria, standards and practices, which shall be in a format as required by DIRECTOR;
2) Soils and geotechnical investigations, and to utilize the findings and recommendations of such reports in the engineer’s design of the Channel Improvements; and
3) Surveying services necessary for construction of the Channel Improvements;
C.
Comply with all requirements within the context of the CEQA for all services required under this AGREEMENT, including preparation of all analyses and documents required to assure that DISTRICT’s actions pursuant to this Agreement comply with applicable CEQA requirements;
D.
If required by the City of Brea, acting as Flood Plain Administrator, obtain from Federal Emergency Management Agency ("FEMA"), prior to DISTRICT’s approval of plans for the Channel Improvements and Surface Improvements, a “Conditional Letter of Map Revision” ("CLOMR") covering all changes to the floodplain/floodway resulting from the Channel Improvements and Surface Improvements, and thereafter apply to FEMA in a timely manner [not later than six (6) months from the date when the Channel Improvements and Surface Improvements are completed], for a “Letter of Map Revision” ("LOMR") covering all such changes to the FEMA designated floodplain/floodway;
E.
Prepare a cost estimate for construction of the Channel Improvements for DIRECTOR’s approval, such estimate to cover the Channel Improvements that are to be inspected and subsequently maintained by DISTRICT.  When approved by DIRECTOR, this amount shall become the “Approved Estimated Construction Cost” referred to in this AGREEMENT. For purposes of this AGREEMENT and the Lease, “construction cost” of the Channel Improvements shall mean the costs to construct such improvements as described and/or depicted on Attachment 4;
F.
At the time of CBP’s submittal of the Channel Improvement Plans for construction of the Channel Improvements, deposit sufficient funds with DISTRICT in accordance with COUNTY Board of Supervisors Resolution No. 90-982, dated July 11, 1990, which is attached hereto as Attachment 5, based on the Approved Estimated Construction Cost, as reimbursement of DISTRICT’s costs (including burden and overhead) in connection with the Channel Improvements, including but not limited to engineering reviews, plan check, materials testing, construction inspection and real estate and other administrative support costs.  
G.
Obtain and pay, prior to commencement of construction of the Channel Improvements, all fees for all permits via the COUNTY Property Permit process, including but not limited to any permits necessary to enter, modify or construct the Channel Improvements on DISTRICT property, and Section 401, 404 and 1601 permits, which may be required during construction and/or for future operation and maintenance of the Channel Improvements.  CBP shall obtain all permits at no cost to DISTRICT, including paying all incidental processing, reporting and/or administrative charges, (as well as for any amendments, re-application fees, etc.), as required by, but not limited to, the following regulatory agencies and jurisdictions:  (i) U.S. Army Corps of Engineers, (ii) State of California Department of Fish and Game, (iii) California Regional Water Quality Control Board, (iv) County of Orange, RDMD/County Property Permits, and (v) City of Brea.    DISTRICT agrees to give its consent, as property owner, to any of CBP's applications for any permits or approvals which may be required by any governmental or regulatory agency, including, but not limited to the City of Brea, the State Department of Fish and Game, the U.S. Fish and Wildlife Service, the U.S. Army Corp of Engineers; the California Regional Water Quality Control Board and/or FEMA, which permits or approvals relate to those activities or improvements approved by DISTRICT in accordance with this AGREEMENT.  CBP agrees that DIRECTOR shall be actively involved in the application process, in particular during negotiations which may potentially include agreements or conditions (e.g. mitigation requirements) imposed by any governmental or regulatory agency that may affect the operation and maintenance of DISTRICT'S facilities after completion of the Channel Improvements ("Post-construction Project Conditions").  In order that DISTRICT may verify that actual permits issued for construction of the Channel Improvements do not contain Post-construction Project Conditions obligating DISTRICT to future maintenance obligations which are unusual, excessive or cost prohibitive in comparison to those similar maintenance obligations that are the DISTRICT'S current responsibilities, or which are inconsistent with DISTRICT'S standards, all Post-construction Project Conditions shall be reviewed by DIRECTOR before the regulatory agency issues final permits, and CBP shall obtain DISTRICT'S written approval of any Post-construction Project Condition prior to CBP's acceptance or agreement to any such permit condition.  CBP shall be responsible for any mitigation or monitoring obligations required as a result of approval of Project Improvements by any regulatory agency;
H.
Submit the Channel Improvement Plans for construction of the Channel Improvements to DIRECTOR for review and approval prior to the start of any construction work.  For the purposes of this AGREEMENT, the “Channel Improvement Plans” shall mean the final design plans for construction of the Channel Improvements prepared by Hunsaker and Associates.  Subsequent to such approval, CBP shall file reproducible drawings of said Channel Improvement Plans with DISTRICT.  On or before completion of the Channel Improvements and DISTRICT’s acceptance of the Channel Improvements, CBP shall submit the plans and specifications for the Surface Improvements to the COUNTY for review and approval in connection with CBP’s permit application to COUNTY for construction of the Surface Improvements;
I.
Within 15 business days of Director’s approval of the Channel Improvement Plans, submit for Director’s review and approval, the legal description and illustration of the premises to be leased under the Lease;

J.
Furnish to DIRECTOR via the COUNTY Property Permit process, prior to commencement of construction of the Channel Improvements, performance bonds (from a reputable surety company authorized to do business in California) or an irrevocable letter of credit in the amount of the Approved Estimated Construction Cost, issued by a bank or branch of a bank authorized to do business in California, identifying the “Orange County Flood Control District” as the beneficiary.  Said bond or letter of credit shall be in a form approved in writing by DISTRICT and County Counsel prior to issuance by the surety or bank, as the case may be;
K.
CBP acknowledges and agrees that all construction of Channel Improvements or modifications required to be performed per the terms of this AGREEMENT shall be governed by, and performed in accordance with, the provisions of Article 2 of Chapter 1, Part 7, Division 2 of the Labor Code of the State of California (Sections 1770, et seq.).  These provisions are applicable to improvements or modifications costing more than $1,000. 

Pursuant to the provisions of Section 1773 of the Labor Code of the State of California, the Orange County Board of Supervisors has obtained the general prevailing rate of per diem wages and the general prevailing rate for holiday and overtime work in the locality applicable to this AGREEMENT for each craft, classification, or type of workman needed to execute the aforesaid improvements or modifications from the Director of the State Department of Industrial Relations.   Copies of said prevailing wage rates may be obtained from the State of California, Department of Industrial Relations.

CBP hereby agrees to pay or cause its contractors and/or subcontractors to pay said prevailing wage rates at all times for all Channel Improvements or modifications to be completed within the Channel, and CBP herein agrees that CBP shall post, or cause to be posted, a copy of the most current, applicable prevailing wage rates at the site where the Channel Improvements or modifications are performed.  

When requested by DIRECTOR, CBP shall require any contractor or subcontractor performing work on the Channel Improvements to maintain certified payroll records for all workers assigned to the Channel Improvements or modifications and shall require said contractors or subcontractors to provide DIRECTOR with the applicable certified payroll records for all workers that will be assigned to the Channel Improvements or modifications.  Said payroll records shall contain, but not be limited to, the complete name, address, telephone number, social security number, job classification, and prevailing wage rate for each worker.  At DIRECTOR’s request, CBP shall provide, or cause Director to be provided with bi-weekly updated, certified payroll records for all workers that include, but not be limited to, the weekly hours worked, prevailing hourly wage rates, and total wages paid.

 
If CBP neglects, fails, or refuses to provide said payroll records to DIRECTOR, such occurrence shall constitute an event of default of this AGREEMENT and DISTRICT may, notwithstanding any other termination provisions contained herein terminate this AGREEMENT.
L.  In accordance with the United States Immigration Reform and Control Act of 1986, CBP shall require its employees that directly or indirectly service or conduct construction activities pursuant to the terms and conditions of this AGREEMENT, in any manner whatsoever, to verify their identity and eligibility for employment in the United States.  CBP shall also require and verify that its contractors or any other persons servicing or conducting construction activities pursuant to the terms and conditions of this AGREEMENT, in any manner whatsoever, verify the identity of their employees and their eligibility for employment in the United States.

 
Pursuant to the United States of America Fair Labor Standard Act of 1938, as amended, and State of California Labor Code, Section 1178.5, CBP shall pay no less than the greater of the Federal or California Minimum Wage to all its employees that directly or indirectly service or conduct construction activities pursuant to this AGREEMENT, in any manner whatsoever.  CBP shall require and verify that all its contractors or other persons servicing or conducting construction activities on the Channel on behalf of CBP also pay their employees no less than the greater of the Federal or California Minimum Wage.

 
CBP shall comply and verify that its contractors comply with all other Federal and State of California laws for minimum wage, overtime pay, record keeping, and child labor standards with respect to any servicing or construction activities on the Channel pursuant to the terms and conditions of this AGREEMENT.
Notwithstanding the minimum wage requirements provided for in this sub-Section L, CBP, where applicable, shall comply or cause its contractors or subcontractors to comply with the prevailing wage and related requirements, as provided for in the sub-Section K of this AGREEMENT.

M.
After completion of the Channel Improvements, execute the Lease for use of surface rights over the Channel, and submit the Lease, together with required insurance and security deposit under the Lease, to DIRECTOR for execution;
N.
Ensure that all local public and private drainage facilities that enter Channel right-of-way (but which are not part of DISTRICT’s maintenance responsibilities) for connector pipes, drainage inlets, channels and other devices (such as storm drain connections from the Shopping Center parking lot) will be shown on the Channel Improvement Plans as being owned, operated and maintained by the appropriate entity, person or Shopping Center Commercial Association at no cost to DISTRICT via permit from DISTRICT (which permit shall be issued at no cost to CBP or the Permittee) by providing such proof before DIRECTOR accepts the completed Channel Improvements;
O.
CBP shall not allow its contractor(s) or subcontractor(s) to commence work on the PROJECT until CBP has paid in full all fees specified in Section 5.F above;
P.
Begin construction within one hundred and twenty (120) calendar days from the date of DIRECTOR’s approval of the Channel Improvement Plans (unless otherwise extended in writing by DIRECTOR), and after funds have been deposited with DISTRICT to cover DISTRICT’s costs.  CBP shall provide a minimum of seventy-two (72) hours advance notice to DIRECTOR (Manager, Construction Division as designee) and DISTRICT’s designated Construction Division Inspector, of the date that construction is scheduled to commence;
Q.
Furnish to DIRECTOR, or cause CBP’s authorized representatives or contractors to furnish, prior to commencement of construction of Project Improvements, evidence that all insurance required under Section 11 ("INSURANCE REQUIREMENTS") below has been obtained.  All insurance shall be obtained from a company or companies licensed or authorized to do business in the State of California and approved by DIRECTOR, and shall be held until DIRECTOR certifies that construction is complete.

R.
Notify DIRECTOR and DISTRICT’s Construction Division Inspector promptly in writing, but not less than seventy-two (72) hours in advance, of the time and location of all pre-construction and construction meeting(s);
S.
Provide DISTRICT, its agents, employees and invitees, with access to Project Improvement areas, to perform its responsibilities pursuant to this AGREEMENT;
T.
Be responsible for modifications, relocations or reconstruction of utilities necessary for Project Improvement construction;
U.
Obtain DIRECTOR’s advance written approval of proposed changes to approved Channel Improvement Plans prior to implementing such changes;
V.
Complete construction of the Channel Improvements and substantiate such occurrence by obtaining written verification from DIRECTOR that construction has been completed in accordance with approved Channel Improvement Plans;
W.
File Notice of Completion for the Channel Improvements within ten (10) days after construction is completed and provide DIRECTOR with two (2) copies of said Notice;
X. 
Upon completion of the Channel Improvements, provide DISTRICT with an ingress/egress easement (the “Easement Deed”) over a portion of the Shopping Center parking lot, providing access to the completed Channel, substantially in the form of Attachment 6, which Easement Deed shall be recorded in the Official Records of Orange County upon DISTRICT’s acceptance of the completed Channel Improvements;  

Y. Furnish one (1) set of Mylar copies and computer files in a form compatible with DISTRICT’s computer equipment, of the approved “As-Built” construction drawings to DIRECTOR;
Z.
Be responsible to operate and maintain the Channel Improvements, according to DISTRICT standards and criteria, until the Channel Improvements are accepted by DIRECTOR in writing.  CBP shall be responsible and bear all costs for repair of any damage(s) sustained by the Channel Improvements prior to DISTRICT’s acceptance thereof for operation and maintenance; and
a.
Comply with all applicable federal, state and local laws, statues, ordinances and regulations of any governmental agency with jurisdiction over the Channel Improvements in connection with the construction of the Channel Improvements.
6. DISTRICT'S PROJECT RESPONSIBILITIES
DISTRICT shall:

A.
Review, as soon as practicable, the Concept Report and Channel Improvement Plans and, if determined at the sole and absolute discretion of DIRECTOR to be satisfactory and in conformance with DISTRICT practices, standards and criteria, approve and sign the Channel Improvement Plans; 
B.
Assign a qualified RDMD Construction Division Inspector to the Channel Improvements, whose function shall be to verify that construction of the Channel Improvements is accomplished in a good and workmanlike manner, and in accordance with the approved Channel Improvement Plans;
C.
Accept ownership and responsibility for operation and maintenance of the Channel Improvements as a DISTRICT facility when DIRECTOR certifies that CBP has completed the Channel Improvements in accordance with the Channel Improvement Plans, and CBP has satisfactorily completed all of the terms and conditions of this AGREEMENT.  DISTRICT’s operation and maintenance responsibilities shall become effective from the date of DIRECTOR’s acceptance of the Channel Improvements.  Should the terms and conditions of this AGREEMENT not be satisfied, as determined at the sole and absolute discretion of DIRECTOR, DISTRICT reserves the right to not accept maintenance and operational responsibilities for the Channel Improvements; 
D.
Execute and deliver to CBP the executed Lease pursuant to Section 7 below to allow use by CBP of the surface over the Channel within sixty (60) days after completion of the Channel Improvements.  
7. RIGHTS OF SURFACE USE 

Promptly after completion of the Channel Improvements and acceptance by DIRECTOR in accordance with the terms of this AGREEMENT, DISTRICT shall execute and deliver the Lease to CBP to allow CBP’s use of the surface over the Channel for purposes of constructing and operating the Surface Improvements. 
It is estimated that the leasehold premises will consist of 102,000 square feet, and that effective as of the commencement date of the Lease, the rent, based on $20.00/S.F. will be $17,000 per month ($20 x 102,000 S.F. x 10% ÷.12).  The Parties acknowledge that the actual square footage of the leasehold premises may change based on the actual location of the Project Improvements and agree that the actual monthly rent to be paid under the Lease shall be adjusted accordingly based on such actual square footage of the surface included in the leasehold premises.  The actual square footage of the leasehold premises shall be determined by using the legal description approved by the DIRECTOR and such legal description and related illustration shall be inserted in the Lease respectively as Exhibit A (Legal Description of Premises) and Exhibit B (Depiction of Premises).  In addition, notwithstanding anything to the contrary in the Lease attached hereto as Attachment 3 the actual square footage shall be reflected in Section 3 (Premises) of the Lease and the rental amount provided in Section 9 (Rent) shall be the amount that is equal to the actual square footage of the leasehold premises x $20/S.F. x 10% ÷.12.

8.
NOTICES

A. Notices or other communications which may be required or provided under the terms of this AGREEMENT shall be given as follows:

DISTRICT:
Director, RDMD 

County of Orange



P. O. Box 4048



Santa Ana, CA 92702-4048


CBP:

California Brea Partners, L.P.
c/o BOSC Equities, LLC
719 Griswold Street, Suite 530 280
                                               
Detroit, MI  48226




Attn:  Waad Nadhir





and to:





Marc Harris





California Brea Partners, L.P.





413 South Associated Road




Brea, CA  92821





and to:





California Brea Partners, L.P.

c/o Dzida, Carey & Steinman

3 Park Plaza – Suite 750


Irvine, CA 92614


Attn: James R. Cavanaugh

B. All notices shall be in writing and deemed effective when delivered in person or deposited in the United States mail, first class, or Express Mail (overnight), postage prepaid and addressed as above.  Any notices, correspondence, reports and/or statements authorized or required by this AGREEMENT, addressed in any other fashion shall be deemed not given.

Any PARTY may change its address to which notices are to be sent by giving notice of such change to the other PARTIES.

9.
TERMINATION

A. In the event that construction of the Channel Improvements is not initiated within two (2) years of the execution date of this AGREEMENT, this AGREEMENT shall automatically terminate unless extended in writing by mutual agreement of the PARTIES.

B.
If CBP (i) has not commenced construction of the Channel Improvements and (ii) is unable or elects not to proceed with construction of the Channel Improvements in accordance with the terms and conditions described in this AGREEMENT, CBP may terminate this AGREEMENT, with or without cause, upon delivery of thirty (30) days written notice to DISTRICT.

C.
If CBP breaches any term, covenant or condition of this AGREEMENT and fails to cure such breach within thirty (30) days of CBP’s receipt of notice from DIRECTOR specifying the nature of the breach (or if such breach is not reasonably susceptible of cure within such thirty-day period, if CBP fails to commence such cure within such period and diligently proceed to complete such cure), DIRECTOR may terminate this AGREEMENT for cause.  

D.
Notice of Termination shall be in writing and shall state the date upon which such termination is effective.  Notice shall be served as provided in Section 8 above ("NOTICES").

E.
In the event of any termination of this AGREEMENT, any deposits or fees collected by DISTRICT hereunder shall, to the extent not used for administrative or other services provided by DISTRICT in connection with this AGREEMENT, be refunded to CBP within thirty (30) days of the termination date.

F.  
In the event of any termination of this AGREEMENT that occurs after commencement of construction of the Channel Improvements but prior to completion of construction of the Channel Improvements, DISTRICT may immediately call the Performance Bond or draw down on the unused balance of the Letter of Credit posted pursuant to Section 5.H above.

G.
In the event this AGREEMENT is not sooner terminated pursuant to any of the provisions of this Section 9 , this AGREEMENT shall terminate upon the last of the following to occur:

i)   acceptance by DISTRICT of the Channel Improvements; 
ii)  execution of the Lease by the Parties; or 

iii) recordation of the Easement  Deed in the Official Records of Orange County.

             10.
INDEMNIFICATION
A.
Indemnification of DISTRICT and COUNTY by CBP
CBP hereby agrees to indemnify, defend (with counsel approved in writing by DISTRICT), and hold harmless DISTRICT, COUNTY and the DISTRICT/COUNTY Indemnitees (as defined in subsection 10.B below) and each of them, and its and their property from all loss, injury, liability, damages, claims, costs and expenses, whether incurred by or made against DISTRICT, COUNTY or any DISTRICT/COUNTY Indemnitee (including attorneys’ fees and court costs) arising out of (i) breach of this AGREEMENT by CBP, (ii) the willful misconduct or negligent acts or omissions of CBP and/or the CBP Indemnitees (as defined in subsection 10.b below) in connection with this AGREEMENT, (iii) the materials or other things used or employed in performing the construction of the Channel Improvements, Surface Improvements, or any other improvements constructed by or on behalf of CBP under this AGREEMENT, or (iv) injury to or death of any person or persons (either workmen, employees of CBP or their contractors or subcontractors or the public) or damage to adjoining or other property caused by the performance of the construction of the Channel Improvements, Surface Improvements, or any other improvements constructed by or on behalf of CBP under this AGREEMENT; provided, however, that nothing contained in this subsection shall operate to relieve DISTRICT or COUNTY from any loss, injury, liability, damages, claims, costs or expenses to the extent determined by a court of competent jurisdiction to have been proximately caused by the willful misconduct or negligent acts or omissions of DISTRICT, COUNTY or the DISTRICT/COUNTY Indemnitees, or any of them.   

B.
Indemnification of CBP by DISTRICT
DISTRICT hereby agrees to indemnify, defend (with counsel approved in writing by CBP), and hold harmless CBP and each of its assigns, partners, officers, employees, agents, shareholders, directors and representatives (the “CBP Indemnitees”), and each of them, and its and their property from all loss, injury, liability, damages, claims, costs and expenses, whether incurred by or made against CBP or any CBP Indemnitee (including attorneys’ fees and court costs) arising out of (i) breach of this AGREEMENT by DISTRICT, (ii) the willful misconduct or negligent acts or omissions of DISTRICT, COUNTY and/or their officers, employees, agents, elected or appointed officials, licensees, and representatives (the "DISTRICT/COUNTY Indemnitees”) in connection with this AGREEMENT, and (iii) DISTRICT’s maintenance and operation of the Channel Improvements after acceptance thereof by DISTRICT; provided, however, that nothing contained in this subsection shall operate to relieve CBP from any loss, liability, damages, claims, costs, or expenses to the extent determined by a court of competent jurisdiction to have been proximately caused by the willful misconduct or negligent acts or omissions of CBP, the CBP Indemnitees, or any of them.
C.
Negligence Standard for DISTRICT Operation/Maintenance
For purposes of this Section 10, the PARTIES acknowledge and agree that DISTRICT shall not be deemed negligent in the maintenance and/or operation of the Channel Improvements if DISTRICT operates and maintains the Channel Improvements in substantial conformance with standard DISTRICT practices used for similar DISTRICT facilities. Payment shall not be a condition precedent to recovery under the indemnities provided in this Section 10.

11.
INSURANCE REQUIREMENTS 

Prior to the performance of any work on the Channel Improvements or payment therefor, and thereafter continuing during the term of this AGREEMENT, CBP shall comply with, and shall cause its general contractor (“Contractor”) to comply with, the insurance requirements specified in this Section 11 and on Attachment 7.  Further, CBP shall, in its contract with the Contractor, require that Contractor (a) have all subcontractors working on the Channel Improvements comply with the insurance requirements of Attachment 7, and (b) obtain proof of insurance from such subcontractors prior to allowing any subcontractor to begin work.  CBP and the Contractor shall provide DISTRICT with written proof of insurance in the form of "Certificates of Insurance/Endorsements" attached hereto as Attachment 7a prior to commencing construction of the Channel Improvements.  DISTRICT's representatives shall have the right at any reasonable time to inspect the proof of insurance maintained by CBP, its Contractor, or any of the subcontractors working on the Channel Improvements.

12. 
HAZARDOUS OR TOXIC MATERIALS               
CBP shall not cause or permit any “Hazardous Material,” as hereinafter defined, to be brought upon, kept or used in or about the area where the Project Improvements are constructed (the “Project Area”) by CBP, its contractors, suppliers, materialmen or invitees (collectively, “Permittees”) in violation of applicable law.  If CBP or its Permittees breaches the obligations stated herein, of if contamination of the Project Area by Hazardous Material otherwise occurs for which CBP or its Permittees is legally liable to DISTRICT or the DISTRICT/COUNTY Indemnitees (as defined in Section 10.B above) for damage resulting therefrom, then CBP shall indemnify, defend with counsel approved in writing by DISTRICT, and hold DISTRICT and the DISTRICT/COUNTY Indemnitees harmless from any and all claims, judgments, damages, penalties, fines, costs, liabilities, or losses that arise during or after CBP’s or its Permittees’ use of the Project Area as a result of such contamination.  This indemnification includes, without limitation, costs incurred by DISTRICT and/or   the DISTRICT/COUNTY Indemnitees in connection with any investigation of site conditions or any cleanup, remedial, removal or restoration work required by any federal, state or local governmental entity or agency because of Hazardous Material being present in the soil or groundwater under the Project Area as a result of the introduction of Hazardous Material onto the Project Area by CBP or its Permittees.  The indemnity provided in this Section shall not require payment as a condition precedent.  CBP shall promptly take all action, at its sole cost and expense, as is necessary to clean, remove, and restore the Project Area to its condition prior to the introduction of such Hazardous Material by CBP or its Permittees, provided CBP shall first have obtained DISTRICT’s written approval and the approval of any necessary governmental entities or agencies.

As used herein, the term “Hazardous Material” means any hazardous or toxic substance, material or waste that is or shall become regulated by any governmental entity or agency, including without limitation, DISTRICT acting in its governmental capacity, the State of California, or the United States government.
CBP’s obligations under this Section 12 shall not extend to any Hazardous Material located in, on or under the PROJECT Area prior to commencement of construction of the Project improvements, any Hazardous Material introduced into the Project Area by any third party (other than CBP’s Permittees) and any Hazardous Material introduced into the Project Area by DISTRICT (including flow through the Channel that occurs independent of the action of CBP or its Permittees in constructing the Project Improvements.

13.
INDEPENDENT CONTRACTOR STATUS

This AGREEMENT is by and between DISTRICT and CBP, and is not intended and shall not be construed so as to create the relationship of agent, servant, employee, partnership, and joint venture or association, as between DISTRICT and CBP.

14.
SUCCESSORS AND ASSIGNS

This AGREEMENT shall be binding on the successors and assigns of the PARTIES hereto, and shall not be assigned by CBP without the written consent of DISTRICT.  The consent of DISTRICT shall not be withheld unreasonably but, prior to approving any such assignment involving the performance of any obligations pursuant to this AGREEMENT, DISTRICT shall be satisfied by competent evidence that the assignee is technically qualified and financially able to perform those services to be assigned.  Failure to obtain DISTRICT’s required written approval of any proposed transfer or assignment will render this AGREEMENT terminated, as specified in Section 9 ("TERMINATION") above.  

15.
WAIVER OF RIGHTS

The failure of the DISTRICT or CBP to insist upon strict performance of any of the terms, covenants or conditions of this AGREEMENT shall not be deemed a waiver of any right or remedy that DISTRICT or CBP may have, and shall not be deemed a waiver of the right to require strict performance of all the terms, covenants and conditions of this AGREEMENT thereafter, nor a waiver of any remedy for the subsequent breach or default of any term, covenant or condition of this AGREEMENT.

16.  APPLICABLE LAW

This AGREEMENT has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California. In the event of any legal action to interpret or enforce this AGREEMENT, the sole and exclusive venue shall be a court of competent jurisdiction located in Orange County, California, and the PARTIES hereto agree to and do hereby submit to the jurisdiction of such court, notwithstanding Code of Civil Procedure Section 394.  Furthermore, the PARTIES specifically agree, as part of the consideration given and received for entering into this AGREEMENT, to waive any and all rights to request that an action be transferred for trial to another county under Code of Civil Procedure Section 394.

17. SEVERABILITY

If any part of this AGREEMENT is held, determined or adjudicated to be illegal, void or unenforceable by a court of competent jurisdiction, the remainder of this AGREEMENT shall be given effect to the fullest extent reasonably possible.

18.  SURVIVAL OF TERMS, COVENANTS, AND CONDITIONS

The terms, covenants, and conditions set forth in Sections 10, 12, 14, 16, and 19 of this AGREEMENT shall survive the termination of this AGREEMENT.

19.  ATTORNEY FEES/COSTS

Should litigation be necessary to enforce any terms or provisions of this AGREEMENT, then each 

PARTY shall bear its own litigation and collection expenses, witness fees, court costs and attorney’s fees.

20.  ATTACHMENTS

This AGREEMENT incorporates by this reference the following attachments, which are attached hereto and incorporated herein:

	A.
	Attachment 1 - Location Map

	B.
	Attachment 2 - Board of Supervisors Resolution No. F92-33, dated October 6, 1992

	C.
	Attachment 3 - Lease for Surface Use of Channel 

	D.
	Attachment 4 -  Definition of Construction Costs

	E.
	Attachment 5 -  County Board Resolution 90-982

	F.
	Attachment 6 - Ingress/Egress Easement Deed

	G.
	Attachment 7 -  Contractor Insurance Requirements

	
	
	Attachment 7 -  Contractor Insurance Requirements


21.  PRECEDENCE

 In the event of conflict between the provisions of this AGREEMENT and the provisions of the Attachments incorporated herein by reference, or as between the Attachments, the provisions contained in the body of this AGREEMENT shall prevail.  However, once executed and delivered, the Lease shall control as to the subject matters thereof.

22.  WAIVER AND INTERPRETATION

Titles or captions contained herein are inserted as a matter of convenience and for reference, and in no way define, limit, extend, or describe the scope of this AGREEMENT or any provisions hereof.  No provision in this AGREEMENT is to be interpreted for or against a PARTY because that PARTY or his legal representative drafted such provision.

23.  AUTHORITY

The PARTIES to this AGREEMENT represent and warrant that this AGREEMENT has been duly 

authorized and executed and constitutes the legally binding obligation of their respective organization or entity, enforceable in accordance with its terms.
24.
AMENDMENT(S)

This AGREEMENT sets forth the entire agreement between DISTRICT and CBP, and it is mutually understood and agreed that no addition to, alteration of, or variation of the terms of this AGREEMENT, nor any oral understanding or agreement not incorporated herein, shall be valid unless made in writing and signed and approved by both PARTIES.

25.  FORCE MAJEURE

If CBP is prevented from commencing or completing the construction of the Channel improvements due to unforeseen circumstances beyond its reasonable control (e.g., protection of endangered species, delays in obtaining governmental agency approvals, strikes, unavailability of required materials, cleanup of Hazardous Materials not brought on the PROJECT Area by CBP or its Permittees), such delay shall constitute a “Force Majeure Event.”  Upon the occurrence of a Force Majeure Event, the time to complete any item described in the Channel Project Schedule or otherwise specified herein shall be extended for so long as such Force Majeure Event continues, not to exceed a combined period of three years from the date of execution of this AGREEMENT.  In no event shall the financial distress of or lack of funds available to CBP constitute a Force Majeure Event.  As to any Force Majeure Event pursuant to this Section 25, CBP must, within fifteen (15) business days of the occurrence of such event, present to DISTRICT for written approval evidence substantiating CBP’s claim of its inability to proceed.  CBP’s failure to deliver said notice within such 15-day period shall be deemed a disapproval of said Force Majeure Event (and any claim by CBP for a time extension pertaining thereto to complete the Channel Improvements) by DISTRICT.  Notwithstanding the provisions in this Section 25, CBP shall take reasonable steps as determined by DIRECTOR to ensure that any cessation of work caused by a Force Majeure Event does not create a hazard to public health and safety.

IN WITNESS WHEREOF, each PARTY hereto has executed this AGREEMENT by its duly authorized representatives as of the date set forth above.                                                                                                                               

CALIFORNIA BREA PARTNERS, L.P.,  

a Delaware limited partnership                        

By: BOSC Equities LLC, 

its General Partner
By: _________________________

Waad J. Nadhir
Manager  

APPROVED AS TO FORM:
ORANGE COUNTY FLOOD CONTROL DISTRICT,

Office of the County Counsel
a body corporate and politic
Orange County, California

By:

By: ______________________________________


Deputy
Date
Chair, Board of Supervisors



Orange County, California
SIGNED AND CERTIFIED THAT A

COPY OF THIS DOCUMENT HAS

BEEN DELIVERED TO THE

CHAIR OF THE BOARD PER 
G.C. Sec. 25103, Reso. 79-1535
ATTEST:

______________________________

Darlene J. Bloom

Clerk of the Board of Supervisors

Orange County Flood Control District
Orange County, California

Attachment 1

Location Map

Attachment 2

Board of Supervisors Resolution No. F92-33
Attachment 3 
Lease

LEASE

THIS LEASE ("Lease") is made __________________, 20__, “Effective Date” by and between the ORANGE COUNTY FLOOD CONTROL DISTRICT, hereinafter referred to as "DISTRICT," and CALIFORNIA BREA PARTNERS, L.P., a Delaware limited partnership, hereinafter referred to as "TENANT," without regard to number and gender.  DISTRICT and TENANT are sometimes referred to herein individually as a “Party” and collectively as the “Parties.”

RECITAL


DISTRICT and TENANT are parties to that certain Agreement No. D07-024 dated October 23, 2007, as amended by that certain Amendment to Agreement D07-024 dated as of _________, 200__ (collectively, the "Agreement").  The Agreement sets forth the rights and obligations of DISTRICT and TENANT regarding (a) the replacement of the portion of the existing open Loftus Diversion Channel (A06) (the "Channel") that is adjacent to the Brea Shopping Center with a reinforced concrete box structure and (b) the construction of a parking lot and other improvements over the top of the covered Channel.  The Agreement contemplates that upon completion of construction of the box structure and acceptance thereof by DISTRICT, DISTRICT will enter a lease with TENANT for use of the surface rights above the covered Channel and will pay rent in accordance with DISTRICT’S Board Resolution N. F92-33 or as otherwise approved by DISTRICT.

1.
RECITAL


The recital set forth above is hereby incorporated herein by this reference.

2.
DEFINITIONS (PMA2.1 S)


The following words in this Lease have the significance attached to them in this section unless otherwise apparent from context:


"Board of Supervisors" means the Board of Supervisors of the County of Orange acting as the governing board of the Orange County Flood Control District.


"County" means the County of Orange, a political subdivision of the State of California.


"Director" means the Director, Resources & Development Management Department OC Public Works, County of Orange, or designee.


"Auditor-Controller" means the Auditor-Controller, County of Orange, or designee.

“Channel Improvements” means the reinforced concrete box structure constructed to replace the open Loftus Diversion Channel (“Channel”), together with the fill around the sides and top of the Channel up to the top of curb of Associated Road to the east of the Channel.

3.
PREMISES (PMA3.1 N)


DISTRICT leases to TENANT that certain property consisting of approximately 102,000 square feet hereinafter referred to as "Premises," described in Exhibit A and shown on Exhibit B attached hereto.  The term "Premises" refers to only the surface or superficial subsurface of the described property as approved by DISTRICT and shall not include any part of the underground flood control facilities on the described property.  The Premises are adjacent to certain real property owned by TENANT and described on Exhibit C attached hereto (the "Adjacent Land").

4.
LIMITATION OF THE LEASEHOLD (PMA5.1 S)

This Lease and the rights and privileges granted TENANT in and to the Premises are subject to all covenants, conditions, restrictions, and exceptions of record or apparent.  Nothing contained in this Lease or in any document related hereto shall be construed to imply the conveyance to TENANT of rights in the Premises which exceed those owned by DISTRICT, or any representation or warranty, either express or implied, relating to the nature or condition of the Premises or DISTRICT’S interest therein.  TENANT acknowledges that TENANT has conducted a complete and adequate investigation of the Premises and that TENANT has accepted the Premises in its "as is" condition.

5.
USE (PMB1.1 N)

TENANT'S use of the Premises shall be exclusive, and DISTRICT shall not lease use of the Premises to any other party during the term of this Lease.  TENANT’s use of the Premises is limited to two ingress and egress roads to the Adjacent Land from Associated Road, vehicular parking, landscaping, landscape irrigation systems, a "bioswale" to catch first-flush runoff from the Adjacent Land, sidewalks, benches, signage, fountains, lighting, wall, fencing and related decorative features (collectively, the "Tenant Improvements").  All of the Tenant Improvements shall be constructed in accordance with the plans therefor approved by DISTRICT in accordance with the Agreement. 

TENANT agrees not to use the Premises for any other purpose nor to engage in or permit any other activity within or from the Premises.  TENANT agrees not to conduct or permit to be conducted any public or private nuisance in, on, or from the Premises, or to commit or permit to be committed any waste within the Premises.

6.
TERM (PMB2.1 N)

It is mutually agreed that the term of this Lease shall be twenty (20) years, commencing sixty (60) days following the completion of construction of the Channel Improvements in accordance with the Agreement ("Commencement Date").  TENANT shall provide written notice to Director of the date the Channel Improvements are completed.

7.
OPTION TO EXTEND LEASE TERM 

Provided TENANT is not in material default of any term, covenant, condition, restriction or reservation of this Lease, TENANT shall have the option to extend the term of this Lease under the same terms and conditions, except for rent for three consecutive ten (10) year periods following the expiration of the Lease term specified in Section 6, by providing Director with written notice of each election to extend a minimum of thirty (30) days prior to the expiration of the term then in effect.

8.
FIRST RIGHT OF REFUSAL TO LEASE

If the surface of the Channel has a remaining useful life at the expiration of the last option term and Director determines that the then existing condition of the Channel Improvements is adequate for flood control purposes, and if at any time during the term of this Lease District receives a bona fide offer to lease the Premises upon the expiration of this Lease, DISTRICT shall grant TENANT the first right of refusal to lease the Premises at the rent and upon the same terms and conditions of any bona fide offer received by DISTRICT.  Director shall notify TENANT in writing of any such bona fide offer to lease, stating therein the terms and conditions of such offer and, if available, shall provide TENANT with a copy of the proposed form of lease.  TENANT shall have sixty (60) days from the date of such notice to notify Director of TENANT'S election to exercise its first right of refusal to lease.  If TENANT does not exercise its first right of refusal to lease the Premises as provided under this Section 8, this Lease shall continue in full force and effect to the end of the Lease term including any options provided for under Section 7.  Any lease renewals or modifications extending the term of this Lease beyond the term and option periods described in Sections 6 and 7 of this Lease must be approved by DISTRICT'S Board of Supervisors.

9.
RENT (PMC1.1 N)

Effective as of the Commencement Date of this Lease, TENANT agrees to pay as rent for the Premises the sum of Seventeen Thousand Dollars ($17,000.00) per month, payable in advance on or before the first day of each month.  In the event the obligation to pay rent commences on some date other than the first day of the month or terminates on some date other than the last day of the month, the monthly rental due for such month shall be prorated based upon a thirty (30) day month to reflect the actual period of tenancy.  

The Parties agree that the rent as provided above has been determined by multiplying the appraised value of the surface rights (as previously determined in accordance with an appraisal approved by Director) by ten percent to determine the annual first year’s rent.  
10.
PREPAID RENT (N)

In accordance with Resolution F92-33, which is attached hereto as Exhibit D, the costs specified on Exhibit E shall be considered to be prepaid rent, which pre-paid rent shall be applied as a credit against monthly rent for a period not to exceed the first two hundred forty (240) months of the Lease term or until all rent credits have been applied, whichever comes first.  Any rent credit balance remaining at the end of the 240th month shall be deemed extinguished and shall not be subject to reimbursement by DISTRICT in any form whatsoever, nor may any rent credit balance be applied to any monies, bonds, security deposits or any other monetary amounts due DISTRICT by TENANT under this Lease.

Said prepaid rent shall include interest, compounded annually on the outstanding uncredited balance, at an annual rate equal to the greater of (a) ten percent, or (b) the average annual interest rate received by County on Fund 2301, plus two percent (2%) for the two-year period prior to the effective date of the Lease.
11.
REVISION OF RENT (PMC4.2 N)


A.
Periodic Rent Adjustment.  The rent specified in Section 9 (RENT) shall be subject to automatic adjustments every five years during the term, beginning on the sixth anniversary of the Commencement Date and at five-year intervals thereafter (that is, on the eleventh and sixteenth anniversaries of the Commencement Date, respectively) in proportion to changes in the Consumer Price Index for Los Angeles-Riverside-Orange County, CA [All Urban Consumers-All Items, not seasonally adjusted (Base Period 1982-84 = 100)] promulgated by the Bureau of Labor Statistics of the U.S. Department of Labor ("CPI"). 

The automatic adjustment shall be effective on the respective anniversary of the Commencement Date for the years specified above and shall be calculated by means of the following formula, rounded up to the nearest dollar:


A = B x C


 D


A =
Adjusted Rent


B =
During the first 20 years of this Lease "B" shall be the monthly rent due under Section 9.



During the Lease extension periods, "B" shall be the monthly rental amount payable for the month immediately preceding the month in which the rental adjustment is due. 


C =
Monthly index for the fourth month prior to the month in which each rental rate adjustment is to become effective


D =
Monthly index for the month of the Commencement Date of the Lease 

Notwithstanding the foregoing, in no event shall the rent be reduced by reason of any such adjustment.  In the event that the CPI is not issued or published for the period for which such monthly rent is to be adjusted and computed hereunder, or in the event that the Bureau of Labor Statistics of the U.S. Department of Labor should cease to publish said CPI figures, then any similar index published by any other branch or department of the U.S. Government shall be used and if none is so published, then another index generally recognized as authoritative for use in adjusting rents for similar uses shall be substituted by Director.

B.
Reappraisal Adjustment.  In the event this Lease is extended in accordance with Section 7 (OPTION TO EXTEND LEASE TERM) above, at each ten-year extension period the annual rental amount shall be adjusted to an amount equal to ten percent (10%) of the then current value of the surface rights of the Premises.  The reappraisal rent adjustment amount shall be effective on the first day of the extended Lease term.


No less than 150 days prior to each scheduled reappraisal rent adjustment, the value of the surface rights shall be determined by an appraisal prepared by an independent State-Certified General Real Estate Appraiser selected by TENANT from a list of appraisers provided by DISTRICT'S Resources & Development Management Department OC Public Works/Real Estate Services (RDMDOCPW/Real Estate) and shall be prepared in accordance with the Scope of Work provided by OCPW/Real Estate.  Prior to DISTRICT’S delivery of the Scope of Work to the appraiser, TENANT shall have the right to review and comment on the proposed Scope of Work and DISTRICT shall give due consideration to such comments prior to DISTRICT’S delivery of the final Scope of Work to the appraiser.  The Scope of Work shall be prepared in accordance with Resolution F92-33 and shall not include in the valuation the value of any Tenant Improvements located within the Premises as permitted under Section 5 (USE).  The appraiser shall be retained by TENANT; however, TENANT shall receive rent credit equal to the cost of the appraisal which rent credit shall be applied to rent due during the extension of the Lease term for which the reappraisal was made.


Notwithstanding the foregoing, in no event shall the monthly rent be reduced by reason of any such reappraisal rent adjustment.

12.
RENT PAYMENT PROCEDURE (PMC6.4 S)

Rent payments shall be delivered to the County of Orange, Office of the Auditor-Controller, P.O. Box 567, Santa Ana, California  92702. The designated place of payment may be changed at any time by DISTRICT upon ten days prior written notice to TENANT.  Rent payments may be made by check payable to the Orange County Flood Control District.  TENANT assumes all risk of loss if payments are made by mail.

All sums due under this Lease shall be paid in lawful money of the United States of America, without offset or deduction or prior notice or demand.  No payment by TENANT or receipt by DISTRICT of a lesser amount than the payment due shall be deemed to be other than on account of the payment due, nor shall any endorsement or statement on any check or any letter accompanying any check or payment be deemed an accord and satisfaction, and DISTRICT shall accept such check or payment without prejudice to DISTRICT’S right to recover the balance of the amount due or pursue any other remedy in this Lease.

13.
CHARGE FOR LATE PAYMENT (PMC7.1 S)

TENANT hereby acknowledges that the late payment of rent or any other sums due hereunder will cause DISTRICT to incur costs not contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain.  Such costs include but are not limited to costs such as administrative processing of delinquent notices, increased accounting costs, etc.

Accordingly, if any payment of rent as specified in Section 9 (RENT) or of any other sum due DISTRICT is not received by DISTRICT within ten (10) days after the due date, a late charge of one and one-half percent (1.5%) of the payment due and unpaid plus one hundred dollars ($100) shall be added to the payment, and the total sum shall become immediately due and payable to DISTRICT.  An additional charge of one and one-half percent (1.5%) of said payment, excluding late charges, shall be added for each additional month that said payment remains unpaid.

TENANT and DISTRICT hereby agree that such late charges represent a fair and reasonable estimate of the costs that DISTRICT will incur by reason of TENANT'S late payment.  Acceptance of such late charges (and/or any portion of the overdue payment) by DISTRICT shall in no event constitute a waiver of TENANT'S default with respect to such overdue payment, or prevent DISTRICT from exercising  any of the other rights and remedies granted hereunder.

14.
SECURITY DEPOSIT (PMC9.1 N)

During the term of this Lease and subject to the provisions for adjustment as provided hereinafter, TENANT shall provide DISTRICT with a security deposit equal to three months  rent in the sum of Fifty-One Thousand Dollars ($51,000.00). 

Concurrently with the adjustments to rent as provided in Section 11 (REVISION OF RENT), the security deposit to be provided by TENANT shall, upon demand by DISTRICT, be increased to an amount equal to three months of such adjusted rent.   In no event shall the amount of the security deposit be reduced.  All increased amounts in the security deposit shall be due and payable to Orange County Flood Control District within forty-five days of security deposit adjustment notice from Director.  Notwithstanding the above, however, TENANT shall not be required to increase the amount of the Security Deposit at the time of any such rent adjustment so long as TENANT is not then in material default of any provision of this Lease.

The security deposit shall take one of the forms set out below and shall guarantee TENANT'S full and faithful performance of all the terms, covenants, and conditions of this Lease:


A.
Cash


B.
The assignment to Orange County Flood Control District of a savings deposit held in a financial institution in Orange County acceptable to Director.  At a minimum, such assignment shall be evidenced by the delivery to Director of the original passbook reflecting said savings deposit and a written assignment of said deposit to the Orange County Flood Control District, in a form approved by Director.


C.
A Time Certificate of Deposit from a financial institution in Orange County wherein the principal sum is made payable to Orange County Flood Control District, or order.  Both the financial institution and the form of the certificate must be approved by Director.


D.
An instrument or instruments of credit from one or more financial institutions, subject to regulation by the state or federal government, pledging that funds necessary to secure performance of the Lease terms, covenants, and conditions are on deposit and guaranteed for payment, and agreeing that said funds shall be trust funds securing TENANT'S performance and that all or any part shall be paid to the Orange County Flood Control District, or order upon demand by Director.  Both the financial institution(s) and the form of the instrument(s) must be approved by Director.

Regardless of the form in which TENANT elects to make said security deposit, all or a portion of the principal sum shall be available unconditionally to Director, for correcting any default or breach of this Lease by TENANT, its successors or assigns, or for payment of expenses incurred by DISTRICT as a result of the failure of TENANT, its successors or assigns, to faithfully perform all terms, covenants, and conditions of this Lease.  In the event of a permitted assignment of this Lease by TENANT for which the new tenant posts a replacement security deposit with DISTRICT, TENANT’s security deposit shall be returned to TENANT within thirty (30) days of DISTRICT’s receipt of such replacement deposit.  Nothing contained herein is intended to deprive TENANT of its right to assert its rights and to recover (or have DISTRICT replenish) any portion of the security deposit used by DISTRICT when it is subsequently determined by DISTRICT or other applicable authority with jurisdiction that TENANT was not, in fact, in breach of the Lease in connection with the matter for which the security deposit was used by DISTRICT. 

TENANT further agrees to maintain any savings deposit, Time Certificate of Deposit or instrument or instruments of credit (hereinafter collectively referred to as "Negotiable Instrument") described in subsections B, C and D of this Section 14, in full force and effect throughout the term of this Lease and agrees to notify Director of any name or address change, asset transfers, assignments, or other such changes related to the financial institution issuing any such Negotiable Instrument, which changes may have an adverse bearing on the Negotiable Instrument.

Should TENANT elect to assign or provide a Negotiable Instrument to fulfill the security deposit requirements of this Lease, such assignment or issuance of a Negotiable Instrument, shall have the effect of releasing the depository or creditor therein from liability to TENANT on account of the payment of any or all of the principal sum to the Orange County Flood Control District, or order upon demand by Director. The agreement entered into by TENANT with a financial institution to establish the deposit necessary to permit assignment or issuance of a Negotiable Instrument as provided above may allow the payment of interest accruing on account of said deposit to TENANT or order.

In the event Director withdraws any or all of the security deposit as provided herein, or if any Negotiable Instrument should expire, become invalid or for any reason no longer be negotiable by Director, TENANT shall, within ten (10) days after written notice of any withdrawal by Director, replenish or replace the security deposit to maintain it at amounts as herein required throughout the Lease term.  Failure to do so shall be deemed a default and shall be grounds for immediate termination of this Lease.

The security deposit shall be rebated, reassigned, released, or endorsed by Director to TENANT or order, as applicable, at the end of the Lease term, provided TENANT has fully and faithfully performed each and every term, covenant, and condition of this Lease. 
15.
CONSTRUCTION OR ALTERATION BY TENANT (PMD2.1 N)

No building or permanent structures, improvements, or facilities shall be constructed, erected, or made within or upon the Premises without prior written consent of Director. Any conditions relating to the manner, method, design, and construction of structures, improvements, or facilities fixed by Director as a condition to granting such consent, shall be conditions hereof as though originally stated herein.

Other than for the performance of routine maintenance, TENANT shall notify Director in writing no less than sixty (60) days in advance, and obtain Director’s written approval of all plans for construction and/or maintenance prior to commencement thereof and obtain an Encroachment Permit from County Property Permits for construction after payment of applicable processing fees, surety deposit and submittal of valid insurance.  DISTRICT agrees that such plans shall be approved or disapproved within a reasonable time following receipt thereof, but such approval is at Director’s sole and absolute discretion for any matter that Director determines could have an adverse impact on the Channel. All improvements constructed by TENANT within or upon the Premises shall be constructed in strict compliance with detailed plans and specifications approved by Director.  Director’s approval of TENANT’S plans shall not be deemed approval from the standpoint of structural safety, suitability for purpose or conformance with building or other codes or other governmental requirements.

TENANT shall perform all construction work in such a manner that will allow for unobstructed flood control operations and maintenance.

16.
TENANT'S ASSURANCE OF CONSTRUCTION COMPLETION (PMD3.1 N)

Prior to commencement of construction of approved facilities, or any phase thereof, within, upon or under the Premises by TENANT, TENANT shall furnish to DISTRICT evidence that assures DISTRICT that sufficient monies will be available to complete the proposed construction.  The amount of money available shall be at least the total estimated construction cost.  Such evidence may take one of the following forms:

A.
Completion bond issued to DISTRICT as obligee.

B.
Irrevocable letter of credit issued to DISTRICT from a financial institution to be in effect until DISTRICT acknowledges satisfactory completion of construction.

C.
A check or money order made payable to Orange County Flood Control District.

D.
Any combination of the above.


All bonds and letters of credit must be issued by a company authorized to do business in the State of California, shall be in a form acceptable to Director, County Counsel and DISTRICT'S CEO/Manager of Risk Management, and shall insure faithful and full observance and performance by TENANT of all terms, conditions, covenants, and agreements relating to the construction of improvements within the Premises. 
17.
MECHANICS LIENS OR STOP-NOTICES (PMD4.1 S)

TENANT shall at all times indemnify, defend with counsel approved in writing by DISTRICT, and save DISTRICT and County harmless from all claims, losses, demands, damages, cost, expenses, or liabilities in connection with the use, construction, repair, alteration, or installation of structures, improvements, equipment, or facilities by TENANT within, upon, or under the Premises, and from the cost of defending against such claims, including reasonable attorney fees and costs.

In the event a lien or stop-notice is imposed upon the Premises as a result of such construction, repair, alteration, or installation, TENANT shall either:

A.
Record a valid Release of Lien, or

B.
Procure and record a bond in accordance with Section 3143 or 3196 of the Civil Code, which frees the Premises from the claim of the lien or stop‑notice and from any action brought to foreclose the lien.

Should TENANT fail to accomplish one of the two actions above within fifteen (15) days after the filing of such a lien or stop‑notice, Tenant shall be deemed to be in default under this Lease and shall be subject to the provisions of Section 15 (DEFAULT IN TERMS OF THE LEASE BY TENANT) of the General Conditions attached hereto (the “General Conditions”). 

18.
CONSTRUCTION COSTS
Within sixty (60) days following the completion of the Channel Improvements, TENANT shall furnish to Director a statement, certified as accurate by TENANT, of the actual direct out-of-pocket cost of the Channel Improvements which may include plan preparation and specification costs, actual construction costs and channel fill costs up to the top of curb of Associated Road, together with any supporting documentation reasonably required by Director to verify such costs.  TENANT shall not include in such Channel improvement costs any cost paid or reimbursed from the proceeds of insurance or condemnation awards.

In the event final construction cost accounting shall not have been completed within said 60‑day period, TENANT shall within said 60-day period advise Director of such delay and shall provide Director with a reasonable estimated date that the final construction costs will be submitted.  Should TENANT fail to notify Director of the Channel Improvement costs as provided hereinabove, TENANT shall be deemed to have waived its right to receive rent credit for any cost not submitted in a reasonably timely manner.

Completion of construction shall be evidenced by written notice of completion delivered by TENANT to Director, accompanied by the written verification of completion of construction by an architect or engineer designated by Director to review and verify completion of such construction. 

19.
CONSTRUCTION, ALTERATION OR MAINTENANCE 

Except in an emergency, found to exist by Director, if DISTRICT intends to disturb the surface or subsurface of the Premises, then DISTRICT shall give TENANT not less than sixty (60) calendar days prior written notice specifying the date of such entry, the duration thereof, and the nature of the work to be performed by DISTRICT.

In the event DISTRICT finds it necessary in the future to enter on and disturb the surface or subsurface of the Premises in order to maintain, repair, reconstruct, replace, improve or enlarge DISTRICT’S flood control facility, DISTRICT’S only responsibility under this Lease shall be to restore any section of the flood control facility affected to the same load specifications as originally constructed and to backfill with compacted earth to the grade of the surrounding property following completion of DISTRICT’S activity. DISTRICT shall have no responsibility or liability under this Lease for restoring the Tenant Improvements constructed by TENANT within, upon, under or above the Premises.

DISTRICT shall be responsible to perform all maintenance, repair and replacement of the Channel, including repair or replacement resulting from damage due to or from total or partial destruction of the Channel, except as described in Section 19 hereof.  However, TENANT agrees to compensate DISTRICT for costs of repair and replacement of the concrete surface or top of the underground conduit (the "Cap Structure") if applicable.

The initial amount to be deposited by TENANT with DISTRICT pursuant to this Section 19 shall be calculated as the estimated incremental increase in the cost of the design and construction for repair and replacement for the Cap Structure, over the cost of an open concrete rectangular channel (defined as the “Tenant’s Share” in subsection A. 1 below).  Such incremental increase in cost shall be based solely on calculations established by DISTRICT in accordance with the provisions of this Section 19.  TENANT shall deposit the Tenant’s Share with DISTRICT within the times provided below, depending on whether the repairs are for emergency or non-emergency repairs.

A.
Non-Emergency Repairs/Replacement.


1.
Maintenance by DISTRICT.  Director shall provide TENANT with five (5) days’ advance notice of non-emergency routine Channel maintenance to be performed on the Premises which shall not necessitate the disturbance of the surface of the Premises.  DISTRICT shall cooperate with TENANT to minimize any disruption of TENANTS’ operation.  

2.
Repair/Replacement by DISTRICT.  In the event of a non-emergency, non-public safety, repair, replacement or reconstruction (i.e., a repair, replacement or reconstruction which is not necessitated due to an imminent or serious threat to public safety as determined by the Director) (hereinafter collectively referred to as "Repairs") of any portion of the Channel which involves replacing or reconstructing all or any portion of the Cap Structure, DISTRICT shall provide written notice to TENANT within sixty (60) days of the decision by DISTRICT'S manager to recommend to Director that DISTRICT proceed with said work (the "First Notice"). DISTRICT shall also concurrently provide to TENANT copies of any reports relating to said manager’s decision.  Within thirty (30) days of TENANT’s receipt of the First Notice, TENANT shall notify DISTRICT whether TENANT has elected to perform the Repairs pursuant to its rights under subsection A.2 below.  If TENANT elects not to perform the Repairs or fails to provide DISTRICT with notice that TENANT intends to perform the Repairs by the end of such 30-day period, then DISTRICT shall proceed to plan to perform the Repairs on its own and thereafter provide a second written notice to TENANT  no less than sixty (60) days prior to award by DISTRICT'S Board of Supervisors ("Board") of a contract for an architectural-engineer, public works or combined AE/public works contract, as the case may be (the "Second Notice").  Said Second Notice shall identify TENANT’S proportionate share of design or construction costs (or both said costs, as the case may be) for the Cap Structure (“Tenant’s Share”) and shall demand payment by no later than thirty (30) days prior to said award by the Board (the “Tenant’s Share Deadline”).  If DISTRICT does not timely receive Tenant’s Share from TENANT by the Tenant’s Share Deadline (or TENANT has not otherwise notified DISTRICT in writing that TENANT declines to participate in said work), then DISTRICT shall send a third and final notice (the "Third Notice") to TENANT.  Said Third Notice shall be identical to the Second Notice except that it shall demand payment of said monies within fifteen (15) days of TENANT’S receipt of said Third Notice (the "Final Payment Deadline"). In the event TENANT fails to make payment of Tenant’s Share by the Final Payment Deadline, then DISTRICT shall be entitled to terminate the Lease as to the portion of the Premises that is the subject of DISTRICT'S notices.  Upon such termination, TENANT shall promptly execute any quitclaim deed to such effect delivered by DISTRICT to TENANT as to the portion of the Premises for which the Lease is so terminated.

For all Repairs performed by DISTRICT, DISTRICT shall name TENANT as a third party beneficiary of all warranty and indemnification provisions of DISTRICT’s contract with its contractor, so that TENANT has the right, at its election, to pursue DISTRICT’s contractor for repairs of faulty work performed by Contractor on the Channel Repairs that result in the repeat performance of any of Repairs to the Cap Structure or that otherwise adversely affect TENANT or the Tenant Improvements.


3.
Repairs by TENANT.  TENANT shall, upon prior written approval of Director and obtaining of the applicable construction permit from County, have the option to perform the Repairs using the cost allocation set forth in this Section 19.  All Repairs performed by or on behalf of TENANT shall be performed to the written satisfaction of Director and pursuant to and in accordance with all requirements of such County Property Permit and in compliance with all prevailing standards and criteria of DISTRICT and all applicable laws regarding public works construction.  Prior to commencing work, TENANT shall enter into a written agreement with DISTRICT for the purpose of seeking reimbursement from DISTRICT for TENANT’S work on improvements for which DISTRICT is responsible and to establish a schedule for TENANT’S performance of the work.


Upon completion of the Repairs by TENANT in accordance with the above paragraph, TENANT shall submit to DISTRICT an invoice for DISTRICT'S share of the construction costs (that is, all costs of Repair other than the Cap Structure) ("District's Share") together with written evidence supporting the amount of District’s Share based on actual construction costs.  TENANT acknowledges that DISTRICT will be able to compensate TENANT only as funds are encumbered for such reimbursement and approved by DISTRICT'S governing Board, and DISTRICT is under no obligation to reimburse TENANT for the cost of such Repairs unless funds for such payment have been encumbered.  If DISTRICT is unable to reimburse TENANT for District's Share within thirty days of DISTRICT’S receipt of TENANT’S invoice for District's Share as a result of lack of funding in DISTRICT’S budget as described in the previous sentence, then TENANT shall be given a rent credit equal to the amount of District's Share, which credit shall be applied to the then current term of the Lease (or any subsequent term, if District's Share is larger than the amount of rent owing for the remainder of the then current Lease term).

B.
Emergency Repairs.  Should Director determine that an emergency condition or imminent or serious threat to public safety exists, DISTRICT shall perform any required Repairs.  In such event, TENANT shall have no option to perform the Repairs and Director shall advise TENANT of the need for emergency Repairs of the underground concrete Channel and provide TENANT with an invoice for Tenant’s Share as provided above.  TENANT shall submit compensation for Tenant’s Share within thirty (30) days after TENANT'S receipt of DISTRICT’S invoice.

C.
Actual Construction Costs.  Within sixty (60) days after the completion of the Repairs, DISTRICT shall provide TENANT with a statement of the actual costs of the Repairs.  Within sixty days thereafter, TENANT shall deliver to DISTRICT payment of any difference between the estimated Tenant’s Share previously deposited by TENANT and the actual Tenant’s Share.   In the event Tenant’s Share of the actual costs is less than the estimated Tenant Share previously paid by TENANT, DISTRICT shall refund the difference to TENANT within sixty days after completion of construction.  When the final total of Tenant’s Share has been received by DISTRICT, TENANT shall receive a rent credit equal to the amount the Tenant’s Share so paid to DISTRICT.

D.
Termination for Failure to Pay.  If TENANT fails to deposit the estimated amount of Tenant’s Share within thirty (30) days from TENANT'S receipt of DISTRICT'S invoice therefor as provided above, or if TENANT elects to perform the repairs itself but does not begin the Repairs pursuant to subsection 19.A above within thirty (30) days after receipt of Director’s written approval to perform such work (in the form of a County Property Permit), DISTRICT shall have the right to terminate this Lease provided TENANT fails to correct such default within fifteen (15) days following DISTRICT'S written notice of its intent to terminate the Lease.  In the event TENANT fails to cure the default within such fifteen (15) day period, TENANT'S option to perform such work shall terminate and DISTRICT may terminate this Lease and upon such termination shall have the right to reconstruct the flood control facility as an open channel.  Upon Director's written notice of termination to TENANT, all provisions of this Lease shall be immediately terminated.  In such event, TENANT shall, within thirty days thereafter, deliver to Director a fully executed and acknowledged cancellation agreement of its leasehold interest in the Premises.

E.
Other Costs.  DISTRICT shall be solely responsible for all costs of the Repairs other than for Tenant’s Share.  After completion of the Repairs, TENANT shall be responsible for all costs of maintenance, repair, and replacement of the Tenant Improvements installed over the Premises.

F.
Diligence in Completing Repairs.  In the event that any of the emergency or non-emergency repairs are performed by DISTRICT or TENANT as provided above, the Party performing the Repairs shall complete such repairs with reasonable diligence and, if practicable, shall schedule the work so that access to the Adjacent Property from Associated Road is left uninterrupted or, if interrupted, restored as soon as practicable after commencement of the Repairs. 

G.
Abatement of Rent when TENANT is Prevented from Using Premises.  During the period of any emergency or non-emergency Repairs that results in disturbance of the Tenant Improvements so that TENANT is unable to use same, rent shall be abated or reduced, as the case may be, from the date that TENANT is unable to use any portion of the Premises until (a) sixty (60) days after completion of the Repairs to the Channel, or (b) TENANT’S completion of replacement of the Tenant Improvements on the Premises, whichever first occurs provided that in the event such repairs or replacement are made by TENANT, that TENANT diligently proceeds with the repairs to completion.  The amount of rent abatement shall be equal to the monthly rent times a fraction, the numerator of which is the portion of the rentable area of the Premises that TENANT is prevented from using and the denominator of which is the total rentable area of the Premises, multiplied by the number of months, or portions thereof, that TENANT is unable to use the Premises or any portion thereof, subject to the time limitations of the preceding sentence.

20.
OWNERSHIP OF IMPROVEMENTS (PMD6.2N)

Unless Director has provided TENANT with written notice that DISTRICT wishes to retain any or all of the Tenant Improvements, all Tenant Improvements and other facilities constructed or placed within the Premises by TENANT shall be removed by TENANT at TENANT’S sole cost and expense no later than the expiration or sooner termination of this Lease as provided in subsections A., B., or C below.  TENANT specifically acknowledges that, to the extent required by applicable regulatory agency(ies), TENANT shall be obligated, upon expiration or termination of this Lease, to relocate the bioswale and similar improvements outside of the Premises at no cost to DISTRICT and shall provide Director with relocation plans as approved by such regulatory agency(ies).

A.
Termination by TENANT.  In the event TENANT exercises its right to terminate this Lease as provided in Section 27 (TENANT'S Right to Terminate) and Director shall not have provided written notice that DISTRICT wishes to retain any or all of the Tenant Improvements, TENANT shall remove all TENANT Improvements no later than the effective date of termination.

B.
Termination by DISTRICT.  In the event this Lease is terminated by DISTRICT prior to the expiration date of this Lease due to an uncured event of default by TENANT, and unless DISTRICT otherwise notifies TENANT, TENANT shall remove all Tenant Improvements within 120 days of such notice of termination (due to an uncured default) and the terms of this Lease, including the obligation to pay rent, shall continue until all TENANT Improvements have been removed.

C.
Expiration of Lease.  Provided this Lease is not earlier terminated, Director shall endeavor to give TENANT no less than 180 days' written notice prior to the scheduled expiration of the Lease of DISTRICT'S election to retain any or all Tenant Improvements.  If no such notice or election by DISTRICT is provided to Tenant, TENANT agrees to remove all Tenant Improvements at its cost no later than the expiration of this Lease.  

Should TENANT fail to complete such removal of the Tenant Improvements as provided in this Section 20, DISTRICT shall have the right to remove and to dispose of such property at TENANT'S cost, including the cost of labor, materials, equipment and other costs Director determines to be reasonably related to such removal, plus an administrative fee equal to fifteen percent (15%) of the sum of those items, without liability therefor to TENANT or to any person claiming under TENANT.  Said cost shall be deducted from any fees due TENANT, and/or at Director's option, Director shall present TENANT with an invoice for labor, materials, equipment and other costs Director determines to be reasonably related to the removal of such Tenant Improvements which  invoice TENANT agrees to pay within thirty (30) days of receipt.

21.
MAINTENANCE OBLIGATIONS OF TENANT (PME2.1 N)

All Tenant Improvements owned, constructed, placed or permitted within, upon, or under the Premises by TENANT (other than the Channel), shall be operated and maintained at no cost to DISTRICT, and TENANT shall maintain said improvements in a good state of repair, and shall keep said Premises in a neat, clean, orderly, safe, and sanitary condition.  This includes, but is not limited to, the prevention of accumulation of any refuse or waste materials which might constitute a fire hazard or a public or private nuisance.  TENANT shall perform all maintenance in such a manner that will allow for unobstructed flood control operations and maintenance.

Failure of TENANT to properly maintain and repair its improvements within the Premises shall constitute a breach of the terms of this Lease.

22.
INSURANCE (PME5.1.8 S)

TENANT agrees, at its sole expense, to obtain insurance as required below, and to deposit with DISTRICT prior to the provision of services under this Lease, Certificates of Insurance, including all endorsements required herein, necessary to satisfy DISTRICT that the insurance provisions of this Lease have been complied with, and to keep such insurance and the certificates and endorsements therefore on deposit with DISTRICT during the entire term of this Lease.  In addition, sub-tenant, or any contractors performing work on behalf of TENANT pursuant to this Lease, shall be covered under TENANT’S insurance or shall obtain insurance subject to the same terms and conditions as set forth herein for TENANT.  All insurance policies required by this Lease shall declare any deductible or self-insured retention (SIR) in an amount in excess of $25,000 ($5,000 for automobile liability), which shall specifically be approved by the County Executive Office/Office of Risk Management.  TENANT shall be responsible for reimbursement of any deductible to the insurer.  Any self-insured retentions (SIRs) or deductibles shall be clearly stated on the Certificate of Insurance.

The policy or policies of insurance must be issued by an insurer licensed to do business in the State of California (California Admitted Carrier).

Minimum insurance company ratings as determined by the most current edition of the Best's Key Rating Guide/Property-Casualty/United States or ambest.com shall be A- (Secure Best's Rating) and VIII (Financial Size Category).  

If the carrier is a non-admitted carrier in the state of California, County Executive Office/Office of Risk Management retains the right to approve or reject carrier after a review of the company's performance and financial ratings.

The policy or policies of insurance maintained by the TENANT shall provide the minimum limits and coverages as set forth herein below:

Coverage
Minimum Limits
Commercial General Liability, to include Broad 
$3,000,000 combined single limit

Form Property Damage and 
per occurrence

Contractual Liability
$5,000,000 aggregate

Automobile Liability, including coverage for all owned,
$1,000,000 combined single limit

non-owned and hired vehicles
per occurrence

Workers' Compensation
Statutory Requirements

Employer's Liability
$1,000,000 per occurrence

Insurance shall be in force the first day of the term of this Lease.

Except as otherwise noted herein, each insurance policy required by this Lease shall include the following provisions and/or endorsements:

A.
Cancellation: "This insurance shall not be cancelled, limited in scope of coverage or non-renewed until after 30 days' written notice has been given to the County of Orange, OCPW/Real Estate Services, P. O. Box 4048, Santa Ana, California  92702-4048."  If an endorsement with such cancellation provision cannot be provided, the pre-printed ACORD certificate must be edited as follows to provide for an unconditional 30-day notice of cancellation:


"SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL MAIL 30 DAYS' WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT.  

B.
Additional Insured:  "Orange County Flood Control District and the County of Orange are added as additional insureds on all insurance policies required by this contract as respects to operations of the named insured at or from the PREMISES occupied and used by the named insured pursuant to that certain Lease issued by the Orange County Flood Control District."  An additional insured endorsement evidencing that Orange County Flood Control District and County of Orange are additional insured’s shall accompany the Certificate of Insurance. 

C.
Primary Insurance: "It is agreed that any insurance maintained by the Orange County Flood Control District and County of Orange will apply in excess of, and not contribute with, insurance provided by this policy."  An endorsement evidencing that the TENANT’S insurance is primary and non-contributing shall accompany the Commercial General  Liability Certificate of Insurance.

D.
Waiver of Subrogation:  "All rights of subrogation are hereby waived against the Orange County Flood Control District and County of Orange and members of the Board of Supervisors, its elected and appointed officials, officers, and employees, when acting within the scope of their appointment or employment."  A waiver of subrogation endorsement with such language shall accompany the Certificate of Insurance.

E.
Loss Payee: "It is further agreed that if property insurance is included on the attached certificate, the Orange County Flood Control District and County of Orange shall be the loss payee on this policy.  (Loss Payee Endorsement required for Property.)

F.
Severability of Interest Clause:  The Commercial General Liability policy shall contain a severability of interest clause. THIS LEASE SHALL AUTOMATICALLY TERMINATE AT THE SAME TIME TENANT’S INSURANCE COVERAGE IS TERMINATED.  IF WITHIN 10 DAYS AFTER TERMINATION UNDER THIS SECTION, TENANT OBTAINS AND PROVIDES EVIDENCE OF THE REQUIRED INSURANCE COVERAGE ACCEPTABLE TO DIRECTOR, THIS LEASE SHALL BE REINSTATED. UPON REINSTATEMENT, TENANT SHALL PAY $200 TO COVER THE PROCESSING COSTS INCURRED BY DISTRICT.

TENANT agrees that TENANT shall not operate on the PREMISES at any time the required insurance is not in full force and effect as evidenced by a certificate or official binder being in the possession of Director.  In no cases shall assurances by TENANT, its employees, agents, including any insurance agent, be construed as adequate evidence of insurance.  TENANT also agrees that upon cancellation, termination, or expiration of TENANT’S insurance, that DISTRICT may take whatever steps are necessary to interrupt any operation from or on the PREMISES until such time as the Lease is reinstated by Director.

TENANT further agrees to hold DISTRICT harmless for any damages resulting from such interruption of business including but not limited to damages resulting from any loss of income or business resulting from DISTRICT’S action (other than for DISTRICT’s failure to comply with the provisions of this Lease).

Director expressly retains the right to require TENANT to increase or decrease insurance of any of the above insurance types throughout the term of this Lease.  Any increase or decrease in insurance will be deemed by County of Orange Risk Manager as appropriate to adequately protect DISTRICT.

DISTRICT shall notify TENANT in writing of changes in the insurance requirements.  If TENANT does not deposit copies of acceptable certificates of insurance and endorsements with DISTRICT incorporating such changes within thirty days of receipt of such notice, TENANT may be declared in breach of this Lease without further notice to TENANT, and DISTRICT shall be entitled to all legal remedies.

The procuring of such required policy or policies of insurance shall not be construed to limit TENANT’S liability hereunder nor to fulfill the indemnification and hold harmless provisions and requirements.

23.
ASSIGNING AND ENCUMBERING (PME7.1N)  


A.
General.  Any mortgage, pledge, hypothecation, encumbrance, transfer, or assignment (hereinafter in this section referred to collectively as "Encumbrance") of TENANT'S interest in the Premises, or any part or portion thereof, shall first be approved in writing by DISTRICT, unless otherwise provided herein.  Failure to obtain DISTRICT'S required written approval of an Encumbrance will render such Encumbrance void.  Occupancy of the Premises by a prospective transferee, or assignee before approval of the transfer, or assignment by DISTRICT shall constitute a breach of this Lease.  The entry into subleases is prohibited and shall constitute a breach of this lease.  Except for a sublease to the City of Brea in the form of Exhibit G attached hereto, the entry into subleases is prohibited and shall constitute a breach of this Lease.  In the event of any such sublease, TENANT shall not be released thereby from any of its obligations hereunder, and any such sublease shall be subject to each and all of the terms and provisions of this Lease.

If TENANT hereunder is a corporation or an unincorporated association or partnership, the Encumbrance of any stock or interest in said corporation, association or partnership in the aggregate exceeding 50% or that results in a change in control of such entity shall be deemed an assignment within the meaning of this Lease.

Should DISTRICT consent to any Encumbrance, such consent shall not constitute a waiver of any of the terms, covenants, or conditions of this Lease or be construed as DISTRICT's consent to any further Encumbrance.  Such terms, covenants or conditions shall apply to each and every Encumbrance hereunder and shall be severally binding upon each and every Party thereto.  Any document to mortgage, pledge, hypothecate, encumber, transfer, or assign the Premises or any part thereof shall not be inconsistent with the provisions of this Lease and in the event of any such inconsistency, the provisions of this Lease shall control.


B.
Personal Information to be Supplied DISTRICT.  TENANT shall supply Director with the necessary information to conduct background investigations on all persons or firms that TENANT proposes to assign to, or that might establish rights to enter, control, or otherwise encumber the Premises by reason of agreements made by TENANT.  

1. DISTRICT agrees that it will not arbitrarily withhold consent of any Encumbrance, including assignment of more than fifty percent (50%) of TENANT’s stock or interest or that results in a change in control of the entity, but DISTRICT may withhold consent at its sole discretion if any of the following conditions exist:

a. TENANT or any of its successors or assigns are in material default of any term, covenant, or condition of this Lease, whether notice of default has or has not been given by DISTRICT.

b. The prospective Encumbrancer has not agreed in writing to keep, perform, and be bound by all the terms, covenants, and conditions of this Lease.

c. All the terms, covenants, and conditions of Encumbrance, including the consideration therefore of any and every kind, have not been revealed in writing to DISTRICT.

d. [Intentionally omitted.]

e. The processing fee required by DISTRICT and set out below has not been paid to and received by DISTRICT:


1.
A fee of $1,900 shall be paid to DISTRICT for processing each consent to mortgage, pledge, hypothecation, or Encumbrance submitted to DISTRICT as required by this Lease.  This processing fee shall be deemed earned by DISTRICT when paid and shall not be refundable.


2.
A fee of $2,800 shall be paid to DISTRICT for processing each consent to assignment, or transfer submitted to DISTRICT required by this Lease.  This processing fee shall be deemed earned by DISTRICT when paid and shall not be refundable.

If a processing fee has been paid by TENANT for another phase of same transaction, a second fee will not be charged.

The amounts specified above for processing fees shall be automatically adjusted for all consents required or requested subsequent to the second year of this Lease.  Said adjustment shall be in proportion to the change in the CPI (as defined in Section 11.A above), or any replacement index thereto.

Said automatic adjustment shall be calculated by means of the following formula, and then rounded to the nearest ten dollar figure:


A = B x C


 D

A = Adjusted processing fee

B = The applicable fee indicated hereinabove in subsection 23.B.1.e.1 or 23.B.1.e.2

C = CPI for second month prior to the month of the date of written request for consent to transfer or assign

D = CPI for the month in which this Lease became effective

2.
If requested by TENANT, DISTRICT agrees to execute its written consent to an assignment of this Lease to a trustee under a trust deed for the benefit of a lender ("Beneficiary"), provided that TENANT has complied with all other provisions of this section, upon and subject to the follow covenants and conditions:

a.
Said trust deed and all rights acquired thereunder shall be subject to each and all of the covenants, conditions, and restrictions set forth in this Lease and to all rights and interests of DISTRICT hereunder, except as herein otherwise provided.

b.
In the event of any conflict between the provisions of this Lease and the provisions of any such trust deed, the provisions of this Lease shall control.

c. 
Upon and immediately after the recording of a trust deed affecting the Premises, TENANT at TENANT's expense, shall cause to be recorded in the office of the Recorder, County of Orange, California, a written request, executed and acknowledged by Director, for a copy of any notice of default and of any notice of sale under the trust deed provided by the statutes of the State of California relating thereto.

d.
At the time of requesting consent to a trust deed, TENANT shall furnish to Director a complete copy of the trust deed and note to be secured thereby, together with the name and address of the holder thereof.

e.
DISTRICT agrees that it will not terminate this Lease because of a default or breach on the part of TENANT if the Beneficiary under any trust deed to which DISTRICT has given its consent, within 60 days after service of written notice on the Beneficiary by DISTRICT of its intention to terminate this Lease for such default or breach, shall:

1. Cure such default or breach if the same can be cured by the payment or expenditure of money required to be paid under the term of this Lease; or if such default or breach is not curable, cause trustee under the trust deed to commence and thereafter diligently pursue to completion steps and proceedings for the exercise of the power of sale under and pursuant to the trust deed in the manner provided by law; and

2. Keep and perform all of the covenants and conditions of this Lease requiring the payment or expenditure of money by TENANT until such time as the leasehold shall be sold upon foreclosure pursuance to the trust deed or shall be released or reconveyed thereunder; provided, however, that if the Beneficiary shall fail or refuse to comply with any or all of the conditions of this paragraph, then thereupon DISTRICT shall be released from the covenant of forbearance.

f.
The prior written consent of DISTRICT shall not be required:

1. To a transfer of the leasehold at foreclosure sale pursuant to a trust deed, by judicial foreclosure, or by an assignment in lieu of foreclosure; or

2. To any subsequent transfer by the Beneficiary if the Beneficiary is an established bank, savings and loan association, insurance company, retirement trust fund, or other organization that has been approved by DISTRICT and such Beneficiary is the purchaser at such foreclosure sale; provided that in either such event, the Beneficiary forthwith gives notice to DISTRICT in writing of any such transfer, setting forth the name and address of the transferee, the effective date of such transfer, and the express agreement of the transferee assuming and agreeing to perform all of the obligations under this Lease, and submits to Director a copy of the document by which such transfer was made.

24.
HAZARDOUS MATERIALS (PMF9.1 S)


A.
Definition of Hazardous Materials.  For purposes of this Lease, the term "Hazardous Material" or "Hazardous Materials" shall mean any hazardous or toxic substance, material, product, byproduct, or waste which is or shall become regulated by any governmental entity, including, without limitation, DISTRICT, acting in its governmental capacity, the State of California, or the United States government.


B.
Use of Hazardous Materials.  TENANT or TENANT’S employees, agents, independent contractors or invitees (collectively, the "TENANT Parties") shall not cause or permit any Hazardous Materials to be brought upon, stored, kept, used, generated, released into the environment or disposed of on, under, from or about the Premises (which for purposes of this section shall include the subsurface soil and ground water).  Notwithstanding the foregoing, TENANT may keep on or about the Premises small quantities of Hazardous Materials that are used in the ordinary, customary, and lawful cleaning of and business operations on the Premises.  Said permitted Hazardous Materials shall be stored in a safe location and shall be disposed of in a manner provided by law.


C.
TENANT Obligations.  If the presence of any Hazardous Materials on, under or about the Premises caused or permitted by TENANT or TENANT Parties results in (i) injury to any person, (ii) injury to or contamination of the Premises (or a portion thereof), or (iii) injury to or contamination or any real or personal property wherever situated, TENANT, at its sole cost and expense, shall promptly take all actions necessary or appropriate to return the Premises to the condition existing prior to the introduction of such Hazardous Materials to the Premises and to remedy or repair any such injury or contamination. Without limiting any other rights or remedies of DISTRICT under this Lease, TENANT shall pay the cost of any cleanup or remedial work performed on, under, or about the Premises as required by this Lease or by applicable laws in connection with the removal, disposal, neutralization or other treatment of such Hazardous Materials caused or permitted by TENANT or the TENANT Parties. Notwithstanding the foregoing, TENANT shall not take any remedial action in response to the presence, discharge or release, of any Hazardous Materials on, under or about the Premises caused or permitted by TENANT or the TENANT Parties, or enter into any settlement agreement, consent decree or other compromise with any governmental or quasi-governmental entity without first obtaining the prior written consent of DISTRICT.  All work performed or caused to be performed by TENANT as provided for above shall be done in good and workmanlike manner and in compliance with plans, specifications, permits and other requirements for such work approved by DISTRICT.


D.
Indemnification for Hazardous Materials.  To the fullest extent permitted by law, TENANT hereby agrees to indemnify, hold harmless, protect and defend (with attorneys acceptable to DISTRICT) DISTRICT and County, their elected officials, officers, employees, agents, independent contractors, and the Premises, from and against any and all liabilities, losses, damages (including, but not limited, damages for the loss or restriction on use of rentable or usable space or any amenity of the Premises or damages arising from any adverse impact on marketing and diminution in the value of the Premises), judgments, fines, demands, claims, recoveries, deficiencies, costs and expenses (including, but not limited to, reasonable attorneys' fees, disbursements and court costs and all other professional or consultant's expenses), whether foreseeable or unforeseeable, arising directly or indirectly out of the presence, use, generation, storage, treatment, on or off-site disposal or transportation of Hazardous Materials on, into, from, under or about the Premises by TENANT or the TENANT Parties. The foregoing indemnity shall also specifically include the cost of any required or necessary repair, restoration, clean-up or detoxification of the Premises and the preparation of any closure or other required plans.

25.
BEST MANAGEMENT PRACTICES (PMF11.2S)

TENANT and all of TENANT'S, subtenants, agents, employees and contractors shall conduct operations under this Lease so as to assure that pollutants do not enter municipal storm drain systems which systems are comprised of, but are not limited to curbs and gutters that are part of the street systems ("Stormwater Drainage System"), and to ensure that pollutants do not directly impact "Receiving Waters" (as used herein, Receiving Waters include, but are not limited to, rivers, creeks, streams, estuaries, lakes, harbors, bays and oceans).

The Santa Ana and San Diego Regional Water Quality Control Boards have issued National Pollutant Discharge Elimination System permits ("Stormwater Permits") to the County of Orange, and to the Orange County Flood Control District and cities within Orange County, as co-permittees (hereinafter collectively referred to as "County Parties") which regulate the discharge of urban runoff from areas within the County of Orange, including the Premises leased under this Lease.  The County Parties have enacted water quality ordinances that prohibit conditions and activities that may result in polluted runoff being discharged into the Stormwater Drainage System.

To assure compliance with the Stormwater Permits and water quality ordinances, the County Parties have developed a Drainage Area Management Plan ("DAMP") which includes a Local Implementation Plan ("LIP") for each jurisdiction that contains Best Management Practices ("BMPs") that parties using properties within Orange County must adhere to.  As used herein, a BMP is defined as a technique, measure, or structural control that is used for a given set of conditions to manage the quantity and improve the quality of stormwater runoff in a cost-effective manner.  These BMPs are found within the County’s LIP in the form of Model Maintenance Procedures and BMP Fact Sheets (the Model Maintenance Procedures and BMP Fact Sheets contained in the DAMP/LIP shall be referred to hereinafter collectively as "BMP Fact Sheets") and contain pollution prevention and source control techniques to eliminate non-stormwater discharges and minimize the impact of pollutants on stormwater runoff.

BMP Fact Sheets that apply to uses authorized under this Lease include the BMP Fact Sheets that are attached hereto as Exhibit F.  These BMP Fact Sheets may be modified during the term of the Lease; and Director shall provide TENANT with any such modified BMP Fact Sheets.  TENANT, its subtenants, agents, contractors, representatives and employees and all persons authorized by TENANT to conduct activities on the Premises shall, throughout the term of this Lease, comply with the BMP Fact Sheets as they exist now or are hereafter modified, and shall comply with all other requirements of the Stormwater Permits, as they exist at the time this Lease commences or as the Stormwater Permits may be modified.  TENANT agrees to maintain current copies of the BMP Fact Sheets on the Premises throughout the term of this Lease.  The BMPs applicable to uses authorized under this Lease must be performed as described on Exhibit F.  

TENANT may propose alternative BMPs that meet or exceed the pollution prevention performance requirements of the BMP Fact Sheets.  Any such alternative BMPs shall be submitted to the Director for review and approval prior to implementation.

Director may enter the Premises and/or review TENANT'S records at any time to assure that activities conducted on the Premises comply with the requirements of this section.  TENANT may be required to implement a self-evaluation program to demonstrate compliance with the requirements of this section.

26.
INDEMNIFICATION (N)

A.
BY DISTRICT


DISTRICT shall indemnify, defend with counsel approved in writing by TENANT, and hold TENANT and its respective partners, members, directors, officers, employees and agents harmless from any and all claims, liabilities, lawsuits, damages, losses, costs and expenses, including reasonable attorneys’ fees, resulting from claims or court  action arising directly or indirectly out of any damage or injury to persons or property, whether raised by or  incurred by TENANT or any third party, by reason of the acts or omissions of DISTRICT in the exercise of non-emergency repairs/replacement and/or other activities that do not involve reconstruction or replacement of the Channel.  The indemnity provided by DISTRICT in favor of TENANT in this section shall not require payment as a condition precedent.  DISTRICT’S indemnity obligations shall not include an obligation to indemnify for loss of TENANT business or loss of business located on adjacent land.

B.
BY TENANT


TENANT acknowledges that the Premises are situated over DISTRICT'S Channel which may be subject to all hazards associated with flood conditions.  Subject to DISTRICT’s obligation to maintain the Channel consistent with DISTRICT’s maintenance practices for similar facilities ("Standard Maintenance Practices") and DISTRICT’S obligation to indemnify for damage as described in Section 26.A above. TENANT assumes all risks, financial or otherwise, associated therewith, including, but not limited to, destruction of its improvements and interruption of business operations.

TENANT shall indemnify, defend with counsel approved in writing by DISTRICT, and hold DISTRICT and County, their respective elected and appointed officials, officers, employees and agents harmless from claims for:


1.
damages and the cost of Channel repairs caused by TENANT’S use of the Premises or the overload of the underground Channel facilities.  Subject to the provisions of Section 19 (CONSTRUCTION OR ALTERATION BY DISTRICT) above, TENANT agrees to compensate DISTRICT for the costs of repairs to the extent that TENANT is responsible if such repairs are performed by DISTRICT.


2.
damages from loss of business to businesses located on the Adjacent Land or damage to the Tenant Improvements on the Premises resulting from (i) construction, alteration or maintenance to the Channel in accordance with the terms of this Lease, or (ii) damage caused by flood or overflow conditions other than for damages arising as a result of DISTRICT’s failure to maintain the Channel in accordance with DISTRICT’s Standard Maintenance Practices.


3.
damages to adjoining businesses including, but not limited to those located on the Adjacent Land, resulting from conditions attributable to construction of the Tenant Improvements during TENANT'S Repairs of the Channel.


4.
penalties, liabilities, damages or losses resulting from claims or court action arising directly or indirectly out of any damage or injury to persons or property by reason of the acts or omissions of TENANT in exercising any of the privileges herein granted or in consequence thereof. The indemnity provided by TENANT in favor of DISTRICT in this section shall not require payment as a condition precedent.

27.
TENANT’S RIGHT TO TERMINATE

TENANT may terminate this Lease upon not less than sixty (60) days prior written notice to Director, and shall be responsible for removing any Tenant Improvements as provided heretofore in Section 20 (Ownership of Improvements).  Thereafter, this Lease shall remain in effect until (a) the removal of any Tenant Improvements is completed, or (b) the date specified in the notice of termination, whichever occurs last.

28.
SURVIVAL OF TERMS, COVENANTS, AND CONDITIONS
The terms, covenants, and conditions set forth in Sections 20, 24.D and 26 of this Lease shall survive the termination of this Lease.

29.
ATTORNEY FEES/COSTS


Should litigation be necessary to enforce any terms or provisions of this Lease, each Party shall bear its own litigation and collection expenses, witness fees, court costs and attorney fees
30.
NOTICES (PMF10.1 N)


All communications, notices and/or demands of any kind which either party may be required or desire to give to or serve upon the other party shall be made in writing and delivered by personal service, Federal Express or similar courier service, U.S. mail, postage prepaid, or sent by registered or certified mail, postage prepaid, return receipt requested, to the addresses set forth below:
To DISTRICT:


Orange County Flood Control District


P.O. Box 4048


Santa Ana, CA 92702-4048


with a copy to:

County of Orange

RDMD OCPW/Real Estate Services


P.O. Box 4048


Santa Ana, CA 92702-4048


       To TENANT:


       California Brea Partners, L.P.
       c/o BOSC Equities, LLC


       719 Griswold Street, Suite 280
       Detroit, MI  48226

       Attn:  Waad J. Nadhir

       with copies to:

       California Brea Partners, L.P.

       c/o Dzida, Carey & Steinman

       3 Park Plaza, Suite 750

       Irvine, CA  92614

       Attn:  James R. Cavanaugh

       and to:

       Marc Harris

       California Brea Partners, L.P.

       413 South Associated Road

       Brea, CA  92821
Either party may change its address for notice purposes by giving the other party written notice of its new address.  Any notice provided in compliance with this section shall be deemed served on or delivered to the intended recipient on the date said notice is delivered to the address last provided. 

31.
GENERAL CONDITIONS; CONFLICTS
This Lease includes the General Conditions attached hereto and by this reference made a part hereof.  In the event of any conflict between the terms of this Lease and the terms of the General Conditions, the terms of this Lease shall control.
IN WITNESS WHEREOF, the parties have executed this Lease the day and year first above written.


TENANT


CALIFORNIA BREA PARTNERS, L.P.,


a Delaware limited partnership


By:
California Brea Partners SPV, inc.



BOSC Equities LLC,



its General Partner



By:
__________________________




Waad J. Nadhir, Manager

APPROVED AS TO FORM:

County Counsel

By: _____________________________

Date: ____________________________




DISTRICT:



ORANGE COUNTY FLOOD CONTROL DISTRICT



By:
_______________________________



       _______________________________
Per Minute Order dated _______________

GENERAL CONDITIONS (PMGEl.1‑26.1)

1.
TIME (PMGEl.1 S)

Time is of the essence of this Lease. Failure to comply with any time requirement of this Lease shall constitute a material breach of this Lease.

2.
SIGNS (PMGE2.1 S)

Except for the signage approved by Director as provided in Section 5 (Use) of the Lease, TENANT agrees not to construct, maintain, or allow any signs, banners, flags, etc., upon the Premises except as approved by Director.  Unapproved signs, banners and flags may be removed by Director without prior notice to TENANT.

3.
PERMITS AND LICENSES (PMGE3.1 S)

TENANT shall be required to obtain any and all approvals, permits and/or licenses which may be required in connection with the operation of the Premises as set out herein.  No permit, approval, or consent given hereunder by DISTRICT, in its governmental capacity, shall affect or limit TENANT’S obligations hereunder, nor shall any approvals or consents given by DISTRICT, as a party to this Lease, be deemed approval as to compliance or conformance with applicable governmental codes, laws, rules, or regulations.
4.
LEASE ORGANIZATION (PMGE5.1 S)

The various headings and numbers herein, the grouping of provisions of this Lease into separate sections and paragraphs, and the organization hereof, are for the purpose of convenience only and shall not be considered otherwise.

5.
AMENDMENTS (PMGE6.1 S)

This Lease, together with the Agreement referenced in the Recitals hereof, are the sole and only agreements between the Parties regarding the subject matter hereof; other agreements, either oral or written, are void. Any changes to this Lease shall be in writing and shall be properly executed by both parties.

6.
UNLAWFUL USE (PMGE7.1 S)

TENANT agrees no improvements shall be erected, placed upon, operated, nor maintained within the Premises, nor any business conducted or carried on therein or therefrom, in violation of the terms of this Lease, or of any regulation, order of law, statute, bylaw, or ordinance of a governmental agency having jurisdiction.

7.
NONDISCRIMINATION (PMGE8.1 S)

TENANT agrees not to discriminate against any person or class of persons by reason of sex, age, race, color, creed, physical handicap, or national origin in employment practices and in the activities conducted pursuant to this Lease.  TENANT shall make its accommodations and services available to the public on fair and reasonable terms.

8.
INSPECTION (PMGE9.1 S)

DISTRICT or its authorized representative shall have the right at all reasonable times to inspect the Premises to determine if the provisions of this Lease are being complied with.

9.
HOLD HARMLESS 

[Intentionally omitted as covered in Section 26 of the Lease.]

10.
TAXES AND ASSESSMENTS (PMGE11.1 S)

This Lease may create a possessory interest which is subject to the payment of taxes levied on such interest.  It is understood and agreed that all taxes and assessments (including but not limited to said possessory interest tax) which become due and payable upon the Premises or upon fixtures, equipment, or other property installed or constructed thereon, shall be the full responsibility of TENANT, and TENANT shall cause said taxes and assessments to be paid promptly.

11.
LABOR CODE COMPLIANCE (6.10 N)

 

TENANT acknowledges and agrees that all Channel Repairs or modifications performed by TENANT per the terms of this Lease shall be governed by, and performed in accordance with, the provisions of Article 2 of Chapter 1, Part 7, Division 2 of the Labor Code of the State of California (Sections 1770, et seq.).  These provisions are applicable to improvements or modifications costing more than $1,000.

Pursuant to the provisions of Section 1773 of the Labor Code of the State of California, the Orange County Board of Supervisors has obtained the general prevailing rate of per diem wages and the general prevailing rate for holiday and overtime work in the locality applicable to this Lease for each craft, classification, or type of workman needed to execute the aforesaid improvements or modifications from the Director of the State Department of Industrial Relations.  Copies of said prevailing wage rates may be obtained from the State of California, Department of Industrial Relations.

TENANT hereby agrees to pay or cause its contractors and/or subcontractors to pay said prevailing wage rates at all times for all Channel Repairs or modifications to be completed within the Premises, and TENANT herein agrees that TENANT shall post, or cause to be posted, a copy of the most current, applicable prevailing wage rates at the site where the Channel Repairs or modifications are performed.  

When requested by Director TENANT shall require any contractor or subcontractor performing work on the Channel Repairs to maintain certified payroll records for all workers assigned work on the Channel Repairs or modifications and shall require said contractors or subcontractors to provide Director with the applicable certified payroll records for all workers that will be assigned to work on the Channel Repairs or modifications.  Said payroll records shall contain, but not be limited to, the complete name, address, telephone number, social security number, job classification, and prevailing wage rate for each worker.  At Director's request, TENANT shall provide or cause Director to be provided with bi-weekly updated, certified payroll records for all workers that include, but not be limited to, the weekly hours worked, prevailing hourly wage rates, and total wages paid.

If TENANT neglects, fails, or refuses to provide said payroll records to Director, such occurrence shall constitute an event of default of this Lease.

12. RIGHT TO WORK AND MINIMUM WAGE LAWS (6.13 N)

In accordance with the United States Immigration Reform and Control Act of 1986, CBP shall require its employees that directly or indirectly service or conduct construction activities on the Channel pursuant to the terms and conditions of this Lease, in any manner whatsoever, to verify their identity and eligibility for employment in the United States.  TENANT shall also require and verify that its contractors or any other persons servicing or conducting construction activities on the Channel pursuant to the terms and conditions of this AGREEMENT, in any manner whatsoever, verify the identity of their employees and their eligibility for employment in the United States.

Pursuant to the United States of America Fair Labor Standard Act of 1938, as amended, and State of California Labor Code, Section 1178.5, TENANT shall pay no less than the greater of the Federal or California Minimum Wage to all its employees that directly or indirectly service or conduct construction activities on the Channel, in any manner whatsoever.  TENANT shall require and verify that all its contractors or other persons servicing or conducting construction activities on the Channel on behalf of TENANT also pay their employees no less than the greater of the Federal or California Minimum Wage.

TENANT shall comply and verify that its contractors comply with all other Federal and State of California laws for minimum wage, overtime pay, record keeping, and child labor standards pursuant to the servicing or conducting any construction activities on the Channel pursuant to the terms and conditions of this Lease.

Notwithstanding the minimum wage requirements provided for in this General Condition 12, TENANT, where applicable, shall comply or cause its contractors or subcontractors to comply with the prevailing wage and related requirements, as provided for in General 11 of this Lease.

13.
SUCCESSORS IN INTEREST (PMGE12.1 S)

Unless otherwise provided in this Lease, the terms, covenants, and conditions contained herein shall apply to and bind the heirs, successors, executors, administrators, and assigns of all the parties hereto, all of whom shall be jointly and severally liable hereunder.

14.
CIRCUMSTANCES WHICH EXCUSE PERFORMANCE (PMGE13.1 S)

If DISTRICT or TENANT shall be delayed or prevented from the performance of any act required hereunder by reason of acts of God, restrictive governmental laws or regulations, or other cause without fault and beyond the control of the Party obligated (financial inability excepted), performance of such act shall be excused for the period of the delay and the period for the performance of any such act shall be extended for a period equivalent to the period of such delay; provided, however, that the foregoing shall not be construed to excuse performance by TENANT of any monetary obligation under the Lease or delays in performance arising from labor disputes between TENANT and its contractor(s).  

15.
PARTIAL INVALIDITY (PMGE14.1 S)

If any term, covenant, condition, or provision of this Lease is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions hereof shall remain in full force and effect and shall in no way be affected, impaired, or invalidated thereby.

16.
WAIVER OF RIGHTS (PMGE15.1 S)

The failure of DISTRICT or TENANT to insist upon strict performance of any of the terms, covenants, or conditions of this Lease shall not be deemed a waiver of any right or remedy that DISTRICT or TENANT may have, and shall not be deemed a waiver of the right to require strict performance of all the terms, covenants, and conditions of the Lease thereafter, nor a waiver of any remedy for the subsequent breach or default of any term, covenant, or condition of the Lease.  Any waiver, in order to be effective, must be signed by the party whose right or remedy is being waived.

17.
DEFAULT IN TERMS OF THE LEASE BY TENANT (PMGE16.1 S)


A.
Events of Default


The occurrence of any one or more of the following events shall constitute a default hereunder by TENANT:


1.
The abandonment or vacation of the Premises by TENANT.


2.
The failure by TENANT to make any payment of rent or any other sum payable hereunder by TENANT, as and when due, where such failure shall continue for a period of ten (10) days after written notice thereof from DISTRICT to TENANT; provided, however, that any such notice shall be in lieu of, and not in addition to, any notice required under California Code of Civil Procedure Section 1161 et seq.


3.
The failure or inability by TENANT to observe or perform any of the provisions of this Lease to be observed or performed by TENANT, other than specified in subsections A.(1) or A.(2) above, where such failure shall continue for a period of ten (10) days (or such longer period as specified in the Lease) after written notice thereof from DISTRICT to TENANT; provided, however, that any such notice shall be in lieu of, and not in addition to, any notice required under California Code of Civil Procedure Section 1161 et seq.; provided, further, that if the nature of such failure is such that it can be cured by TENANT but that more than the number of days specified in the above described cure period are reasonably required for its cure (for any reason other than financial inability), then TENANT shall not be deemed to be in default if TENANT shall commence such cure within said period and thereafter diligently prosecutes such cure to completion.


4.
(a)
The making by TENANT of any general assignment for the benefit of creditors; 


(b)
a case is commenced by or against TENANT under Chapters 7, 11 or 13 of the Bankruptcy Code, Title 11 of the United States Code as now in force or hereafter amended and if so commenced against TENANT, the same is not dismissed within sixty (60) days of such commencement; 


(c)
the appointment of a trustee or receiver to take possession of substantially all of TENANT’S assets located at the Premises or of TENANT’S interest in this Lease, where such seizure is not discharged within thirty (30) days; or


(d)
TENANT’S convening of a meeting of its creditors or any class thereof for the purpose of effecting a moratorium upon or composition of its debts.  In the event of any such default, neither this Lease nor any interests of TENANT in and to the Premises shall become an asset in any of such proceedings and, in any such event and in addition to any and all rights or remedies of DISTRICT hereunder or by law; provided, it shall be lawful for DISTRICT to declare the term hereof ended and to re-enter the Premises and take possession thereof and  remove all persons therefrom, and TENANT and its creditors (other than DISTRICT) shall have no further claim thereon or hereunder.


B.
Remedies

In the event of any default by TENANT that is not cured within the times provided in the Lease and these General Conditions, then, in addition to any other remedies available to DISTRICT at law or in equity, DISTRICT may exercise the following remedies:


1.
DISTRICT may terminate this Lease and all rights of TENANT hereunder by giving written notice of such termination to TENANT.  In the event that DISTRICT shall so elect to terminate this Lease, then DISTRICT may recover from TENANT:


(a)
The worth at the time of award of the unpaid rent and other charges, which had been earned as of the date of the termination hereof;


(b)
The worth at the time of award of the amount by which the unpaid rent and other charges which would have been earned after the date of the termination hereof until the time of award exceeds the amount of such rental loss that TENANT proves could have been reasonably avoided;


(c)
The worth at the time of award of the amount by which the unpaid rent and other charges for the balance of the term hereof after the time of award exceeds the amount of such rental loss that TENANT proves could be reasonably avoided;


(d)
Any other amount necessary to compensate DISTRICT for all the detriment proximately caused by TENANT’S failure to perform its obligations under this Lease or which in the ordinary course of things would be likely to result therefrom, including, but not limited to, the cost of recovering possession of the Premises, expenses of reletting, including necessary repair, renovation and alteration of the Premises, reasonable attorneys' fees, expert witness costs, and any other reasonable costs; and


(e)
Any other amount which DISTRICT may by law hereafter be permitted to recover from TENANT to compensate DISTRICT for the detriment caused by TENANT’S default.

The term "rent" as used herein shall be deemed to be and to mean the annual rent and all other sums required to be paid by TENANT pursuant to the terms of this Lease.  All such sums shall be computed on the basis of the average monthly amount thereof accruing during the 24‑month period immediately prior to default, except that if it becomes necessary to compute such rental before such 24‑month period has occurred, then such sums shall be computed on the basis of the average monthly amount during such shorter period.  As used in subsections B.1. (a) and B.1.(b) above, the "worth at the time of award" shall be computed by allowing interest (on the amount of unpaid rent and other charges) at the maximum rate permitted by law.  As used in subsection B.1.(c) above, the "worth at the time of award" shall be computed by discounting the amount of unpaid rent and other charges at the discount rate of the Federal Reserve Bank of San Francisco at the time of award plus one percent (1%), but not in excess of ten percent (10%) per annum.


2.
Continue this Lease in effect without terminating TENANT’S right to possession even though TENANT has breached this Lease and abandoned the Premises and to enforce all of DISTRICT'S rights and remedies under this Lease, at law or in equity, including the right to recover the rent as it becomes due under this Lease; provided, however, that DISTRICT may at any time thereafter elect to terminate this Lease for such previous breach by notifying TENANT in writing that TENANT’S right to possession of the Premises has been terminated.

Nothing in this Section shall be deemed to affect TENANT’S indemnity obligations under Section 26 of the Lease based upon occurrences prior to the termination of this Lease for personal injuries or property damage.

No delay or omission of DISTRICT to exercise any right or remedy shall be construed as a waiver of such right or remedy or any default by TENANT hereunder.  The acceptance by DISTRICT of rent or any other sums hereunder shall not be (a) a waiver of any preceding breach or default by TENANT of any provision thereof, other than the failure of TENANT to pay the particular rent or sum accepted, regardless of DISTRICT'S knowledge of such preceding breach or default at the time of acceptance of such rent or sum, or (b) waiver of DISTRICT'S right to exercise any remedy available to DISTRICT by virtue of such breach or default.  No act or thing done by DISTRICT or DISTRICT'S agents during the term of this Lease shall be deemed an acceptance of a surrender of the Premises, and no agreement to accept a surrender shall be valid unless in writing and signed by DISTRICT.

Any installment or rent due under this Lease or any other sums not paid to DISTRICT when due (other than interest) shall bear interest at the maximum rate allowed by law from the date such payment is due until paid; provided, however, that the payment of such interest shall not excuse or cure the default.

All covenants and agreements to be performed by TENANT under any of the terms of this Lease shall be performed by TENANT at TENANT’S sole cost and expenses and without any abatement of rent (except as otherwise provided in the Lease).  If TENANT shall fail to pay any sum of money, other than rent required to be paid by it hereunder or shall fail to perform any other act on its part to be performed hereunder, or to provide any insurance or evidence of insurance to be provided by TENANT, then in addition to any other remedies provided herein, DISTRICT may, but shall not be obligated to do so, and without waiving or releasing TENANT from any obligations of TENANT, make any such payment or perform any such act on TENANT’S part to be made or performed as provided in this Lease or to provide such insurance.  Any payment or performance of any act or the provision of any such insurance by DISTRICT on TENANT’S behalf shall not give rise to any responsibility of DISTRICT to continue making the same or similar payments or performing the same or similar acts.  All costs, expenses, and other sums incurred or paid by DISTRICT in connection therewith, together with interest at the maximum rate permitted by law from the date incurred or paid by DISTRICT shall be deemed to be additional rent hereunder and shall be paid by TENANT with and at the same time as the next monthly installment of rent hereunder, and any default therein shall constitute a breach of the covenants and conditions of this Lease.
18.
RESERVATIONS TO DISTRICT (PMGE18.1 S)

The Premises are accepted "as is" and "where is" by TENANT subject to any and all existing easements and Encumbrances.  DISTRICT reserves the right, subject to review and approval by TENANT after the Tenant Improvements are installed within the Premises, to install, lay, construct, maintain, repair, and operate DISTRICT’S facilities and such sanitary sewers, drains, storm water sewers, pipelines, manholes, and connections; water, oil, and gas pipelines; telephone and telegraph power lines; and the appliances and appurtenances necessary or convenient in connection therewith, in, over, upon, through, across, and along the Premises or any part thereof, and to enter the Premises for any and all such purposes.  DISTRICT also reserves the right to grant franchises, easements, rights of way, and permits in, over, upon, through, across, and along any and all portions of the Premises.  No right reserved by DISTRICT in this section shall be so exercised as to interfere unreasonably with TENANT’S operations hereunder or to impair the security of any secured creditor of TENANT.

DISTRICT agrees that rights granted to third parties by reason of this section shall contain provisions that the surface of the land shall be restored as nearly as practicable to its original condition upon the completion of any construction.  DISTRICT further agrees that should the exercise of these rights temporarily interfere with the use of any or all of the Premises by TENANT, the rent shall be abated in proportion to the interference with TENANT’S use of the Premises.

19.
HOLDING OVER (PMGE19.1 S)

In the event TENANT shall continue in possession of the Premises after the term of this Lease, such possession shall not be considered a renewal of this Lease but a tenancy from month to month and shall be governed by the conditions and covenants contained in this Lease.

20.
CONDITION OF DEMISED PREMISES UPON TERMINATION (PMGE20.1 S)

Except as otherwise provided in Section 20 (Ownership of Improvement) of the Lease, upon termination of this Lease, TENANT shall re‑deliver possession of said Premises to DISTRICT in substantially the same condition that existed immediately prior to TENANT’S entry thereon, reasonable wear and tear, flood, earthquakes, war, and any act of war, excepted.  References to the "Termination of the Lease" in this Lease shall include termination by reason of the expiration of the Lease term.

21.
DISPOSITION OF ABANDONED PERSONAL PROPERTY (PMGE21.1 S)

If TENANT abandons or quits the Premises or is dispossessed thereof by process of law or otherwise, title to any personal property belonging to and left on the Premises fifteen (15) days after such event shall, at DISTRICT'S option, be deemed to have been transferred to DISTRICT. DISTRICT shall have the right to remove and to dispose of such property without liability therefore to TENANT or to any person claiming under TENANT, and shall have no need to account therefore.

22.
QUITCLAIM OF TENANT’S INTEREST UPON TERMINATION (PMGE22.1 S)

Upon termination of this Lease for any reason, including but not limited to termination because of default by TENANT, TENANT shall execute, acknowledge, and deliver to DISTRICT, within thirty (30) days after receipt of written demand therefore, a good and sufficient deed whereby all right, title, and interest of TENANT in the Premises is quitclaimed to DISTRICT.  Should TENANT fail or refuse to deliver the required deed to DISTRICT, DISTRICT may prepare and record a notice reciting the failure of TENANT to execute, acknowledge, and deliver such deed and said notice shall be conclusive evidence of the termination of this Lease and of all rights of TENANT or those claiming under TENANT in and to the Premises.

23.
DISTRICT'S RIGHT TO RE-ENTER (PMGE23.1 S)

TENANT agrees to yield and peaceably deliver possession of the Premises to DISTRICT on the date of termination of this Lease, whatsoever the reason for such termination. Upon giving written notice of termination to TENANT, DISTRICT shall have the right to re-enter and take possession of the Premises on the date such termination becomes effective without further notice of any kind and without institution of summary or regular legal proceedings.  Termination of the Lease and re‑entry of the Premises by DISTRICT shall in no way alter or diminish any obligation of TENANT under the lease terms and shall not constitute an acceptance or surrender.

TENANT waives any and all right of redemption under any existing or future law or statute in the event of eviction from or dispossession of the Premises for any lawful reason or in the event DISTRICT re-enters and takes possession of the Premises in a lawful manner.

24.
AUTHORITY OF TENANT (PMGE 24.1 S)

If TENANT is a corporation, each individual executing this Lease on behalf of said corporation represents and warrants that he is duly authorized to execute and deliver this Lease on behalf of said corporation, in accordance with the by‑laws of said corporation, and that this Lease is binding upon said corporation.

25.
PUBLIC RECORDS (PMGE25.1 S)

Any and all written information submitted to and/or obtained by DISTRICT from TENANT or any other person or entity having to do with or related to this Lease and/or the Premises, either pursuant to this Lease or otherwise, at the option of DISTRICT, may be treated as a public record open to inspection by the public pursuant to the California Records Act (Government Code Section 6250, etc.) as now in force or hereafter amended, or any Act in substitution thereof, or otherwise made available to the public and TENANT hereby waives, for itself, its agents, employees, subtenants, and any person claiming by, through or under TENANT, any right or claim that any such information is not a public record or that the same is a trade secret or confidential information and hereby agrees to indemnify and hold DISTRICT harmless from any and all claims, demands, liabilities, and/or obligations arising out of or resulting from a claim by TENANT or TENANT’s lenders that such information is a trade secret, or confidential, or not subject to inspection by the public, including without limitation reasonable attorneys' fees and costs.

26.
RELATIONSHIP OF PARTIES (PMGE26.1 S)

The relationship of the parties hereto is that of landlord and tenant, and it is expressly understood and agreed that DISTRICT does not in any way or for any purpose become a partner of, or a joint venturer with TENANT in the conduct of TENANT’S business or otherwise, and the provisions of this Lease and the agreements relating to rent payable hereunder are included solely for the purpose of providing a method by which rental payments are to be measured and ascertained.

EXHIBIT G

 SEQ CHAPTER \h \r 1SUBLEASE
This Sublease is made effective as of ______________, 200__ (the “Effective Date”), by and between CALIFORNIA BREA PARTNERS, L.P., a Delaware limited partnership (“CBP”), as sublessor, and the CITY OF BREA, CALIFORNIA, a California municipal corporation (“City”), as sublessee.  CBP and City are hereafter referred to collectively as the “Parties” and individually as a “Party.”

RECITALS:

 LISTNUM OutlineDefault\l 2 
CBP is the owner and operator of the Brea Plaza Shopping Center (the “Shopping Center”) within the city limits of City. 

 LISTNUM 
CBP is the “Tenant” under that certain “Lease (Surface of Loftus Diversion Channel)” by and between the Orange County Flood Control District, as lessor (“District”), and CBP, as Tenant, dated _______________, 200__ (the “Lease”), for the surface use of that portion of the Loftus Diversion Channel (the “Premises”) described on Exhibit A and depicted on Exhibit B of the Lease.  A copy of the Lease is attached hereto as Exhibit 1 and incorporated herein by this reference.

 LISTNUM 
The Shopping Center is located adjacent to the Premises.  

 LISTNUM 
In connection with the financing of surface improvements on the Premises through a community facilities district formed by City, CBP desires to sublease the Premises to City, and City desires to sublease the Premises from CBP, subject to the terms and conditions of this Sublease.

NOW, THEREFORE, in consideration of the above and the mutual covenants contained herein, the Parties agree as follows:  

SUBLEASE
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Recitals.  The recitals set forth above are incorporated herein by this reference.

 LISTNUM 
Sublease of Premises.  CBP hereby subleases to City the Premises upon the terms, covenants and conditions set forth in this Sublease.

 LISTNUM 
Term.  The term of this Sublease (the “Term”) shall begin on the Effective Date and shall continue until the termination of the Lease, as the same may be extended or renewed as provided in the second paragraph of this Section (the “Expiration Date”).  City is aware that the term of the Lease is for an initial period of twenty years, with CBP (as the “Tenant” under the Lease) having the option to extend the term of the Lease for three additional ten-year periods. 

 Section 8 of the Lease also provides Tenant thereunder with a “right of first refusal” to lease the Premises beyond the initial term and option periods on terms and conditions of any bona fide offer received by District.  Provided that this Sublease has not theretofore been terminated in accordance with the other terms of this Sublease (including but not limited to the following paragraph), in the event CBP exercises its right of first refusal to enter into a new lease, CBP shall grant City the option to sublease the Premises under the terms and conditions of any such new lease, at the same annual rent and subject to the same terms with respect to payment of rent as provided in Section 4 below. 

This Sublease may be terminated by either Party hereto by written notice to the other Party after the end of the “Useful Life of the Facilities,” in the event that the bonded indebtedness funded by City’s community facilities district (the “CFD”) that encumbers the Shopping Center has been paid in full prior to the end of such Useful Life of the Facilities.  The phrase “Useful Life of the Facilities” for purposes of the preceding sentence shall mean: (a) the period of time equal to the useful life of the Surface Improvement (as such term is defined in the Joint Community Facilities Agreement dated _______________, 200__, among District, City and CBP relating to the CFD) with the longest useful life, measured from the date on which all of the Surface Improvements have been placed in service, as determined by an engineer or firm of engineers selected and paid for by CBP at any time after completion of the Surface Improvements, which engineer or firm of engineers is reasonably acceptable to the Development Services Director of City, but not in any event less than twenty (20) years; or (b) if no such engineer or firm of engineers provides such useful life information, fifty (50) years.  
 LISTNUM 
Rent.  City shall pay to CBP as rent for the Premises the sum of one dollar ($1.00) per year, in advance, commencing on the Effective Date and each annual anniversary thereof during the Term.  Rent shall be mailed to CBP at the address for notices in Section 13(a) below.  CBP agrees that its remedy for City’s failure to pay rent shall not be termination of this Sublease, but rather is limited to a suit for specific performance.
 LISTNUM 
Taxes.  If any real property taxes or assessments are assessed against the Premises during the Term, such taxes or assessments shall be paid by CBP before delinquency.

 LISTNUM 
Use.  City shall use the Premises only for the uses permitted under Section 5 of the Lease (collectively, the “Permitted Uses”).  Any such Permitted Use shall be in accordance with the terms of the Lease. City shall not alter the condition of the Premises or use the Premises for any purpose other than the Permitted Uses without obtaining the prior written consent of CBP and the written concurrence of the County of Orange, Director of OC Public Works, or designee.  City acknowledges that customers of the Shopping Center may park on the parking lot portion of the Premises in the same manner as any other member of the general public. 

 LISTNUM 
Condition; Maintenance.  City accepts the Premises in its condition existing as of the Effective Date, subject to all applicable zoning, municipal, county and state laws, ordinances and regulations governing and regulating use thereof.  During the term of this Sublease, CBP shall be responsible for maintenance of the Premises in good condition and repair.  In performing such maintenance, CBP shall comply with all applicable terms of the Lease, including but not limited to Sections 15, 19, 21, 24 and 25 thereof. 

 LISTNUM 
Subject to Lease.  This Sublease is and shall at all times be subject and subordinate to all of the terms, covenants and conditions of the Lease.  City agrees not to exercise any of its rights under this Sublease in a manner that shall cause CBP, in its capacity as the Tenant under the Lease, to be in default of the Lease or that shall otherwise constitute a breach of any term, agreement or obligation of the Tenant under the Lease.  CBP and City expressly agree that except for the specific obligations of City specified in this Sublease, CBP shall remain liable for the performance of all obligations of “Tenant” under the Lease. 

 LISTNUM 
Insurance.  At all times during the term of this Sublease, CBP shall carry insurance in accordance with the requirements of Section 22 of the Lease.  In addition to the County of Orange and District, CBP shall name City as an additional insured under such insurance coverage.    

 LISTNUM 
Indemnification by City.  City agrees to indemnify, defend and hold the County of Orange and District, and their respective elected and appointed officials, officers, employees and agents; and CBP and all of its partners, shareholders, affiliates, directors, officers and employees (collectively, the “Indemnitees”) harmless from and against any and all claims, obligations, liabilities, costs and expenses, including but not limited to attorneys’ fees (collectively, the “Claims”) for property damage or bodily injury or death of any person or persons arising from the activities of City employees or City contractors (or both) on the Premises, except to the extent any such Claim is determined by a court of competent jurisdiction to have been caused by the active negligence or willful misconduct of any Indemnitee.  City’s obligations under this Section shall survive the termination of this Sublease.

 LISTNUM 
Indemnification by CBP.  CBP agrees to indemnify, defend and hold City harmless from and against all Claims arising from CBP’s failure to comply with the terms of this Sublease.  CBP’s obligations under this Section shall survive the termination of this Sublease.

 LISTNUM 
Assignment and Subletting.  City shall not assign or sublet any of its rights and obligations under this Sublease, and any attempted assignment or subletting shall be deemed null and void and of no force or effect. 

 LISTNUM 
Miscellaneous.
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Notices.  Any notice, request, approval or other communication required or permitted hereunder or by law shall be validly given or made only if in writing and delivered in person to an officer or duly authorized representative of the other Party or deposited in the United States mail, duly certified or registered (return receipt requested), postage prepaid, and address to the Party for whom intended, as follows:



If to CBP:

California Brea Partners






c/o Bosc Equities, LLC






719 Griswold Street, Suite 280






Detroit, MI 48226






Attention:  Waad Nadhir, President 



With a copy to:
Dzida, Carey & Steinman






3 Park Plaza, Suite 750






Irvine, CA  92614






Attn:  James R. Cavanaugh



If to City:

City of Brea






Civic & Cultural Center






Number One Civic Center Circle, 3rd Floor






Brea, CA  92621-5758






Attention:  Financial Services Director
Either Party, may from time to time, by written notice to the other Party as provided in this Section, designate a different address which shall be substituted for that specified above.  If any notice or other document is sent by mail as aforesaid, the same shall be deemed fully delivered and received seventy-two (72) hours after mailing as provided herein.

 LISTNUM 
Captions.  The captions used herein are for convenience only and are not a part of this Lease and do not in any way limit or amplify the terms and provisions hereof.

 LISTNUM 
Governing Law and Interpretation.  This Sublease has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California.  This Sublease shall be interpreted according to its fair meaning and not in favor of or against the Party who prepared it.

 LISTNUM 
Attorneys’ Fees.   If either Party commences an action against the other Party arising out of or in connection with this Sublease, the prevailing Party shall be entitled to recover its reasonable attorneys’ fees and costs of suit from the losing Party.

 LISTNUM 
Invalidity of Provision.  If any provision of this Sublease as applied to any Party or to any circumstance shall be adjudged by a court of competent jurisdiction to be void and unenforceable for any reason, the same shall in no way affect (to the maximum extent permissible by law) any other provision of this Sublease, the application of any such provision under circumstances different from those adjudicated by the court, or the validity of enforceability of the Sublease as a whole.

 LISTNUM 
Time.  Time is of the essence of every provision of this Sublease in which time is an element. 

 LISTNUM 
Amendments.  No addition to or modification of any provisions contained in this Sublease shall be effective unless fully set forth in writing signed by both Parties and approved by District.

 LISTNUM 
Authority to Execute.  Each individual executing this Sublease warrants that he or she is duly authorized to execute and deliver this Sublease on behalf of such entity in accordance with its requirements therefor.

 LISTNUM 
Third Party Beneficiary.  District is an intended third party beneficiary of this Sublease.

 LISTNUM 
Entire Agreement.  This Sublease and Exhibit 1 attached hereto constitute the entire agreement between the Parties pertaining to the subject matter hereof, and the final, complete and exclusive expression of the terms and conditions thereof.  All prior agreements, representations, negotiations and understandings of the Parties hereto, oral or written, express or implied, are hereby superseded and merged herein.

(Signature Page Follows)

(Signature Page for Sublease)

IN WITNESS WHEREOF, the Parties have executed this Sublease as of the Effective Date.

	CBP

CALIFORNIA BREA PARTNERS, L.P.,

a Delaware limited partnership

By:  BOSC Equities LLC, 

       its General Partner

       By:
_________________________


           Waad J. Nadhir, Manager      
	CITY
CITY OF BREA,

a California municipal corporation

By:
______________________________

           Tim O’Donnell, City Manager



Exhibit 1 

Lease
Attachment 4
Definition of Construction Costs
Attachment 5
County Board Resolution No. 90-982

Attachment 6
Ingress/Egress Easement Deed
Attachment 7
Contractor Insurance Requirements































Attachment 8
Certificate of Insurance Form
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