Attachment 1

ORDINANCE No.  _________
AN ORDINANCE OF THE COUNTY OF ORANGE, CALIFORNIA AMENDING SECTIONS 4-1-23 AND 4-1-95 OF THE CODIFIED ORDINANCES OF THE COUNTY OF ORANGE TO AMEND THE DEFINITIONS OF “VICIOUS DOG” AND “POTENTIALLY DANGEROUS DOG” AND MAKE VARIOUS OTHER AMENDMENTS TO FACILITATE THE IMPLEMENTATION OF SAFETY RESTRICTIONS ON VICIOUS AND POTENTIALLY DANGEROUS DOGS

WHEREAS, aggressive dogs inflict significant harm to persons and their property in the County of Orange each year resulting in numerous individuals, particularly children, being assaulted and injured and many family pets being injured and killed;
WHEREAS, the number and severity of these attacks are often attributable to the failure of owners to properly train, confine and control the aggressive dogs;

WHEREAS, the County of Orange seeks to provide the highest possible degree of protection to individuals and their pets from injuries due to aggressive dogs while preserving the due process rights of the alleged aggressive dog owners; and

WHEREAS, the regulations contained herein for the declaration and imposition of safety restrictions and other abatements on potentially dangerous and vicious dogs and their owners are reasonable and necessary to achieve this goal;


The Board of Supervisors of the County of Orange ordains as follows:
Sec. 4-1-23. – Definitions (V).

(a)
Potentially dangerous dog means any of the following: 

(1)
Any dog which, without provocation, on two (2) separate occasions within a thirty-six-month period, engages in any behavior that requires a defensive action by any person to prevent bodily injury to any human, domestic animal, horse or livestock, whether the person taking the defensive action and the dog are on or off the property of the owner or custodian of the dog. 

(2)
Any dog which, without provocation, bites a person causing any injury less severe than a "severe injury." For the purposes of this section, severe injury means any physical injury to a human being that results in muscle tears, disfiguring lacerations, multiple bite wounds, or one or more broken or fractured bones, or with respect to which the victim receives  multiple sutures or staples or corrective or cosmetic surgery.  

(3)
Any dog which, without provocation, has killed, seriously bitten, or, in an aggressive manner, inflicted injury on, or otherwise caused injury to, a domestic animal, horse, or livestock. 

(b)
Vicious dog means any of the following: 

(1)
Any dog that has been used primarily or in part for the purpose of dog fighting or is a dog trained for fighting. 

(2)
Any dog which, without provocation, kills a human being, bites a human being inflicting severe injury or, in an aggressive manner, otherwise inflicts severe injury on, or causes severe injury to, a human being, whether the person and the dog are on or off the property of the owner or custodian of the dog. 

(3)
Any dog previously determined to be and currently listed as a potentially dangerous dog, which, after its owner or custodian has been notified of this determination, continues the behavior of a "potentially dangerous dog" as set forth above, or is maintained in violation of the conditions and restrictions placed upon the dog as a "potentially dangerous dog." 

(c)
With respect to harm to a human, “provocation” shall mean that the bite, threat, injury or damage was sustained by a person who, at the time, was committing a willful trespass upon the premises occupied by the owner or custodian of the dog, was committing or attempting to commit a crime upon the person of, or the premises occupied by, the owner or custodian of the dog, or was teasing, tormenting, abusing or assaulting the dog or who has, in the past, teased, tormented, abused or assaulted the dog.  With respect to harm to a human or an animal, a bite, threat, injury or damage shall not be considered provoked if the dog’s reaction to the act of provocation was grossly out of proportion to the provocative act itself.

(d)
If a dog has acted in a manner that would cause the dog to fall under the definition of “potentially dangerous dog” or “vicious dog” as provided herein and that dog, at the time of the action, was residing with one or more other dogs of such similar appearance that it cannot reasonably be ascertained which of the dogs so acted, then all such dogs may be declared to be “potentially dangerous” or “vicious,” as the case may be.

(e)
These definitions do not apply to dogs used in military or police work while they are actually performing in that capacity.

(Ord. No. 2836, § 2, 5-6-75; Ord. No. 3693, § 1, 3-22-88; Ord. No. 98-15, § 31, 12-8-98) 

Sec. 4-1-95. – Declaration and possession of vicious or potentially dangerous dog.

(a)
General Provisions. 

(1)
If the Director has cause to believe that a dog is a "vicious dog or potentially dangerous dog" within the meaning of section 4-1-23, he or she may tentatively find and declare such dog a "vicious dog or potentially dangerous dog." Upon tentatively finding and declaring that a dog is a "vicious dog or potentially dangerous dog," the Director shall notify the owner and/or custodian in writing of his or her tentative finding and declaration.  
(2)
If the Director has cause to believe that ownership or possession of a dog by any of the former or current owners or custodians of any declared vicious dog, or any dog tentatively declared vicious under subsection (a)(1), would create a significant threat to the public health, safety or welfare, the Director may tentatively so find.  Upon making said tentative finding, the Director shall notify the former and/or current owner and/or custodian, as the case may be, in writing of the Director’s tentative finding and the prohibition the Director intends to impose under subsection (e) of this section.

(3)
Any notice provided under subsections (a)(1) or (2) shall advise the intended recipient that he or she may request a hearing in writing before the Director within seven (7) days of receipt of such notice to contest the tentative finding, declaration and/or prohibition. Any such hearing shall be requested and conducted as provided in subsection (d) of this section. 

(4)
Failure to request a hearing pursuant to subsection (a)(3) of this section shall result in all tentative findings, declarations, and prohibitions, set forth in the notice provided under subsection (a)(1) and/or (2), becoming final with no right to appeal. 

(5)
The possession or maintenance of a "vicious dog or potentially dangerous dog," or the allowing of any such dog to be in contravention of this division, is hereby declared to be a public nuisance. The Director is hereby authorized and empowered to impound and/or abate any "vicious dog or potentially dangerous dog" independently of any criminal prosecution or the results thereof by any means reasonably necessary to ensure the health, safety and welfare of the public, including, but not limited to, the destruction of the dog or by the imposition upon the owner and/or custodian of specific reasonable restrictions and conditions for the maintenance of the dog. The restrictions and conditions, which shall be at the owner’s and/or custodian’s expense, may include but are not limited to: 

a.
Obtaining and maintaining liability insurance in the amount of one hundred thousand dollars ($100,000.00) against bodily injury or death or damage to property and furnishing a certificate or proof of insurance by which the Director shall be notified at least ten (10) days prior to cancellation or nonrenewal or, at the owner's or custodian's option, the filing with the Director of proof of a bond in the amount of one hundred thousand dollars (100,000.00), to be able to respond in damages. 

b.
Requirements as to size, construction and design of the dog's enclosure.

c.
Location of the dog's residence.

d.
Requirements as to type and method of restraints and/or muzzling of the dog.

e.
Reproductive sterilization of the dog. 

f.          Permanent identification of the dog by means of the implantation of a microchip. 
g.         Photo identification or permanent marking of the dog for purposes of identification.

h.
Requirements as to the posting of a warning notice or notices conspicuous to the public warning persons of the presence of a dog declared potentially dangerous or vicious. 
(b)
Notification of Right to Hearing. Except as provided in subsection (c), prior to the impoundment or destruction of a dog under this section and/or the imposition of any restriction or condition upon an owner and/or custodian under subsection (a)(5), the owner or custodian shall be notified in writing that he or she may request a hearing in writing within seven (7) days of receipt of such notice to determine whether grounds exist for such impoundment, destruction, restriction or condition.  If a hearing is requested under this subsection, such hearing may be held in conjunction with the hearing provided for in subsection (a) of this section. If the owner or custodian requests a hearing pursuant to this subsection, no impoundment, destruction or imposition of any restriction or condition shall take place prior to the decision by the Director following the requested hearing, except as provided in subsection (c) of this section.  Pending such hearing and decision by the Director, the Director may order the owner or custodian to keep the dog subject to reasonable safety measures which may include, but are not limited to, posting of signs, limiting access of the dog to children and requirements regarding the physical restraint of the dog while on and off the owner’s and/or custodian’s property. The form, content and display of any required sign shall be as specified by the Director.  Any hearing under this subsection shall be conducted in accordance with subsection (d) of this section. 

(c)
Immediate Impoundment. The Director may impound any dog when, in the opinion of the Director, immediate impoundment is necessary for the preservation of animal or public health, safety or welfare.  If a dog is impounded pursuant to this subsection, or if the dog has been impounded under other provisions of this Code or State law, a hearing prior to impoundment under subsection (b) shall not be required; however, the owner and/or custodian shall be given written notice of impoundment allowing seven (7) days from receipt of such notice to request in writing an abatement hearing.  Notice shall be by hand-delivery or deposit in first-class mail to the last known address of the owner and/or custodian of the dog.  If requested, a hearing shall be held within five (5) days of receipt of the request by the Director and the dog shall not be disposed of prior to the decision of the Director following such hearing.  A hearing under this subsection shall be conducted in accordance with subsection (d) of this section except as otherwise indicated.  If, following such hearing, or in lieu of such a hearing if agreed to by the owner or custodian of the dog, the Director determines that an immediate threat to the preservation of animal or public health, safety or welfare exists but can be abated by the agreement of the owner and/or custodian of the dog to maintain the dog pursuant to certain safety measures, the Director may order the release of the dog, pending further investigation of the dog’s status as a potentially dangerous or vicious dog and/or the appropriate abatement measures, conditioned upon the agreement by the owner and/or custodian of the dog to the safety measures.  Prior to release, the owner and/or custodian shall execute a redemption agreement setting forth the safety measures that the Director has determined to be necessary.  Such safety measures may include, but are not limited to, posting of signs, limiting access of the dog to children and requirements regarding the physical restraint of the dog while on and off the owner’s and/or custodian’s property.  The form, content and display of any required sign shall be as specified by the Director.  If, after ten (10) days following the date of mailing or hand-delivery of the written notice of impoundment, neither the owner nor the custodian of the dog has contacted the Director to indicate a desire for the ultimate return of the dog, the dog may be deemed abandoned and the Director may sell, release, or destroy said animal, in accordance with applicable law.  The written notice of impoundment shall advise the owner and/or custodian of the possibility of the dog being deemed abandoned in the manner provided under this subsection.
(d)
Request for and Conduct of Hearings. Except as otherwise provided in subsection (c) of this section, the Director shall conduct a hearing within fifteen (15) days following receipt of a written request from the former or current owner or custodian, as the case may be, requesting a hearing under this section, and notice of the time, date and place thereof shall be mailed or hand-delivered to the person requesting the hearing at the address given in the hearing request, at least ten (10) days prior to said hearing. The Director may appoint a hearing officer to take evidence, summarize the evidence presented and report his or her findings and recommendations based on such evidence to the Director, or the Director may personally conduct the hearing. 

At the hearing each party shall have the right to call and examine witnesses, to introduce exhibits, to cross-examine opposing witnesses, impeach any witness, and to rebut the evidence against him or her. The hearing need not be conducted according to technical rules relating to evidence and witnesses. Any relevant evidence shall be admitted if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. The rules of privilege shall be effective to the same extent that they are now or hereafter may be recognized in civil actions, and irrelevant or unduly repetitious evidence shall be excluded. 

Within fifteen (15) days following the conclusion of the hearing, the Director shall make a determination as to each issue which was the subject of the hearing based on all the evidence presented to him or her or on the summary of evidence and findings of fact and recommendations of the person holding the hearing. Within seven (7) days following such determination, the Director shall notify in writing the person requesting the hearing of the Director’s determination. 

(e) Prohibition on owning, possessing, controlling, or having custody.  The former and/or current owner and/or custodian of a dog determined to be a vicious dog may be prohibited by the Director from owning, possessing, controlling, or having custody of any dog for a period of up to three years, when either the Director determines, under subsection (a)(2) of this section, or it is found, after proceedings conducted under subsection (d) or (j) of this section, that ownership or possession of a dog by that person would create a significant threat to the public health, safety or welfare. 

(f)
Change of Abatement Measures.  The Director may, at the Director’s discretion, add, amend or rescind, from time to time, any abatement measure imposed under this section as the Director may deem reasonably necessary to ensure the health, safety or  welfare of the public; provided, however, the Director may only add or amend an order concerning the impoundment or destruction of a dog, or any restriction or condition of maintenance imposed pursuant to subsection (a)(5), or any ownership prohibition imposed pursuant to subsection (e), if a change of circumstances has occurred.  Any such revision to an order regarding the impoundment or destruction of a dog, or to any prohibition, restriction, or condition, due to changed circumstances, shall be subject to the same notice, hearing and other procedural requirements as required for imposing an initial impoundment, destruction, prohibition, restriction or condition set forth in this section.  For the purposes of this subsection, the term “change of circumstances” may include, but is not limited to, new acts of aggression by the declared dog or the obtaining by the Director of new information about the declared dog, about the former or current owner or custodian, or about the adequacy or availability of relevant abatement measures.  

(g)
Change of Ownership, Custody and/or Residence. Owners of a vicious dog or potentially dangerous dog who sell or otherwise transfer the ownership, custody or residence of the dog shall, at least ten (10) days prior to the sale or transfer, inform the Director in writing of the name, address and telephone number of the new owner, custodian and/or residence and the name and description of the dog. The owner shall, in addition, notify the new owner or custodian, and the owner of the proposed new residence if the new residence is owned by someone other than the current or new dog owner or custodian, in writing of the details of the dog's record and terms and conditions of maintenance and provide the Director with a copy thereof containing an acknowledgment by the new owner or custodian, and the owner of the proposed new residence if the new residence is owned by someone other than the current or new dog owner or custodian, of his or her receipt of the original.  The execution of such acknowledgement shall be notarized if required by the Director.  The Director shall notify the new owner or custodian in writing of any different or additional restrictions or conditions imposed pursuant to subsection (a)(5) of this section as a result of the change of ownership, custody or residence. The imposition of any such different or additional restrictions or conditions shall be subject to the same notice, hearing and other procedural requirements as required for imposing initial restrictions or conditions set forth in subsections (b) and (d) of this section. 

(h)
Possession Unlawful. It is unlawful to have custody of, own or possess a vicious dog or potentially dangerous dog within the meaning of section 4-1-23 unless it is restrained, confined or muzzled so that it cannot bite, attack or cause injury to any person. 

(i)
Violations of Restrictions. It shall be unlawful for the owner and/or custodian of a dog declared vicious or potentially dangerous pursuant to subsection (a) to fail to comply with any prohibitions, requirements, restrictions or conditions imposed pursuant to this section.  It shall be unlawful for the owner and/or custodian of a dog subject to safety measures under subsection (b) to fail to comply with any such safety measures.  It shall be unlawful for the owner and/or custodian of a dog impounded under subsection (c) and released pursuant to a redemption agreement in accordance with subsection (c) to fail to comply with any safety measures imposed pursuant to such redemption agreement.  It shall be unlawful for any individual subject to an ownership prohibition imposed under subsection (e) to fail to comply with such prohibition.  The Director or his deputies may take into custody, in accordance with section 4-1-105, any animal kept or maintained contrary to this section.  If a vicious or potentially dangerous dog, a dog required to be maintained subject to safety measures under subsection (b), or a dog released pursuant to a redemption agreement under subsection (c), escapes, the owner and/or custodian shall immediately notify the Director and make every reasonable effort to recapture it.  

(j)
Director’s Discretion to Petition Court.  The Director shall have the discretion, in any event, to directly petition the court to seek a determination whether or not the dog in question should be declared potentially dangerous or vicious and, if applicable, whether the ownership or possession of a dog by the owner or custodian of the declared vicious dog would create a significant threat to the public health, safety or welfare. The Director shall follow the procedures set forth in Food and Agriculture Code Sections 31621 and following for this purpose. 
(k)
Vicious and Potentially Dangerous Dog Website.  The Director may establish a website, accessible to the public, listing the address of each dog that has been declared vicious or potentially dangerous under this section, a description of the dog and a description of any actions of the dog the posting of which the Director determines to be reasonably necessary to protect the health, safety or welfare of the public.  The posting of information on this website shall be separate from and in addition to any abatement measures imposed by the Director with respect to any individual dog under this section.

(l)
Vicious and Potentially Dangerous Dog Permit and Fees.  The owner or custodian of any dog that is declared vicious or potentially dangerous under this section shall be required to maintain a vicious/potentially dangerous dog permit and pay all permitting fees and all other applicable fees as may be established by resolution of the Board of Supervisors to recover the costs of enforcing the provisions of this section as applied to the regulation of vicious and potentially dangerous dogs.  Failure of an owner or custodian to pay all such fees shall be a violation of this section.  The imposition of such fees shall be separate from and in addition to any abatement measures imposed by the Director with respect to any individual dog under this section.  
(m)
Interpretation.  Any reference to “days” in this section shall refer to calendar days, excluding weekends and official County holidays.  Any reference to “dog” shall include both canines and canine crossbreeds.  Any notices to be provided under this section shall be in writing and delivered by hand-delivery or deposit in first-class mail.  This section shall be liberally construed to accomplish its objectives.  If any provision of this section, or the application of any such provision to any person or circumstances, shall be held invalid, the remainder of this section to the extent it can be given effect, or the application of such provision to person or circumstances other than those as to which it is held invalid, shall not be affected thereby, and to this extent the provisions of this section are severable.
(Ord. No. 2836, § 7, 5-6-75; Ord. No. 2908, § 1, 5-4-76; Ord. No. 3693, § 3, 3-22-88; Ord. No. 98-15, § 33, 12-8-98) 
Further defining “vicious dog” and “potentially dangerous dog” and making other amendments to facilitate the implementation of safety restrictions on vicious and potentially dangerous dogs.

(Date)
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