
PROMISSORY NOTE (NON TAXABLE)
(NOTE B)

$4,541,000
Los Angeles, California

December 1, 2009
FOR VALUE RECEIVED, EMERALD COVE, L.P., a California limited partnership (“Borrower”), promises to pay, in lawful money of the United States of America, to the order of the COUNTY OF ORANGE, CALIFORNIA, a political subdivision and public body, corporate and politic, duly organized and existing under the Constitution and laws of the State of California (“Lender”), at Newport Beach, California or at such other place as Lender shall designate in writing, the principal sum of Four Million Five Hundred Forty-One Thousand and No/100th Dollars ($4,541,000), with interest on the unpaid principal balance at the Note Rate (as defined below).  Concurrently herewith, Lender is assigning all of its right, title and interest under this promissory note (“Note”) to U.S. Bank National Association, a national banking association (“Trustee”), as the Trustee under that certain Indenture (“Indenture”) dated as of even date herewith, between Lender and Trustee, pursuant to which Lender is issuing its County of Orange, California Apartment Development Revenue Bonds (Emerald Cove Project) Issue _ of 2009 in the maximum aggregate principal amount of $ $7,775,000 (the “Bonds”).  Pursuant to that certain Loan Agreement (“Loan Agreement”) dated as of even date herewith, between Lender, Borrower and U.S. Bank National Association, a national banking association (“Bondowner Representative”), Lender, on the terms and subject to the conditions contained therein, agreed to use the proceeds of the Bonds to make (a) a construction loan (“Loan”) to Borrower in a maximum principal amount not to exceed $4,541,000, and (b) a construction and term loan (“Note A Loan”) to Borrower in a maximum principal amount not to exceed $3,234,000.  This Note, among other things, evidences the Loan.  Each capitalized term used hereunder and not otherwise defined herein shall have the meaning given that term in the Loan Agreement.

1. Certain Definitions.  As used herein, the following terms shall have the meanings set forth below, and the following definitions contain certain covenants:

“Conditions to Conversion” has the meaning given that term in Note A.

“Conversion Date” has the meaning given that term in Note A.

“Default Rate” shall mean the Note Rate plus five (5) percentage points.

“Loan” shall mean the loan made by Lender to Borrower evidenced by this Note.

“Loan Documents” shall have the meaning given that term in the Loan Agreement.

“Maturity Date” shall mean June 1, 2011.

“Note” shall mean this Promissory Note (Non Taxable) (Note B).

“Note A” has the meaning given that term in the Loan Agreement.

“Note Rate” shall mean, as of any date, the rate at which interest is then accruing under this Note as determined in accordance with Section 2.2, below.

2. Payments.

2.1 General.  To induce Lender to issue the Bonds in connection with the financing evidenced by this Note, Borrower shall pay to Lender all amounts, including principal, interest and premium (if any) which become due and payable on the Bonds, as and when such amounts become due and payable under the Bonds.  Without limitation on the foregoing, Borrower shall also pay to Lender when due all other amounts described in this Note, as and when due and payable under this Note.

2.2 Interest.  Subject to Section 4, below, the entire outstanding principal balance of this Note shall bear interest at an annual rate equal to the sum of (a) three and one-half percent (3.50%), plus (b) the one-month LIBOR rate (the “LIBOR rate”) quoted by U.S. Bank from Reuters Screen LIBOR01 Page or any successor thereto, which shall be that one-month LIBOR rate in effect two New York Banking Days prior to the Reprice Date, adjusted for any reserve requirement and any subsequent costs arising from a change in government regulation, such rate to be reset at the beginning of each succeeding month (the “LIBOR Note Rate”).  The term “New York Banking Day” means any date (other than a Saturday or Sunday) on which commercial banks are open for business in New York, New York.  The term “Reprice Date” means the first (1st) day of each month.  If the initial advance under this Note occurs other than on the Reprice Date, the initial one-month LIBOR rate shall be that one-month LIBOR rate in effect two New York Banking Days prior to the date of the initial advance, which rate plus the percentage described above shall be in effect until the next Reprice Date.  Bank’s internal records of applicable interest rates shall be determinative in the absence of manifest error.
2.3 Monthly Payments.  Commencing on February 1, 2010, and continuing on the first day of each calendar month thereafter, all accrued and unpaid interest under this Note shall be due and payable.  

2.4 Maturity Date.  In any event, all unpaid principal and interest shall be due and payable in full on the Maturity Date, or the accelerated maturity date, whichever shall first occur.

2.5 Application of Payments.  All payments and prepayments received by Lender pursuant to the terms hereof shall be applied in the following manner:  first, to the payment of any Late Charge (as hereinafter defined) then due, second to the payment of all expenses, charges, costs and fees (including, but not limited to, the Prepayment Fee (as hereinafter defined)) incurred by or payable to Lender and Bondowner Representative by Borrower pursuant to the terms of the Loan Documents (in such order and manner as Lender, at the direction of Bondowner, in its sole discretion, may elect); third to the payment of all interest accrued to the date of such payment; and fourth, to the payment of principal and with respect to any prepayment of principal made while no Event of Default exists, in accordance with Borrower’s accompanying written instructions to Lender and Bondowner Representative.  Notwithstanding anything to the contrary contained herein, after the occurrence and during the continuation of an Event of Default (as defined in the Loan Agreement), all amounts received by Lender from any party shall be applied in such order as Lender, at the direction of Bondowner Representative, in its sole discretion, may elect.

3. Acceleration.  If any of the payments required by the terms hereof shall not be paid when the same becomes due, or if the payment due on the Maturity Date is not paid when due, whether by acceleration or otherwise, or if an “Event of Default” (as defined in the Loan Agreement) occurs under the Loan Agreement, then, or at any time thereafter, the whole of the unpaid principal and interest owing on this Note shall, at the option of Lender and without notice, become immediately due and payable.  This option may be exercised at any time after any such event and the acceptance of one or more installments or other payments from any person thereafter shall not constitute a waiver of Lender’s option.  Lender’s failure to exercise said option in connection with any particular event or series of events shall not be construed as a waiver of the provisions hereof as regards that event or any subsequent event.  The Loan Agreement and other Loan Documents may also contain provisions which provide for the automatic acceleration of amounts owing under this Note upon the occurrence of certain specified events.  Lender shall have, and be entitled to exercise, upon the occurrence of any Event of Default or other event described above, all rights and remedies available to Lender under the Loan Agreement, this Note, the other Loan Documents or at law or in equity.  All such rights and remedies shall be cumulative.

4. Late Charge; Default Interest.  Borrower recognizes that default by Borrower in making the payments herein and in the Deed of Trust when due will result in Lender incurring additional expense in servicing the Loan, in loss to Lender of the use of the money due and in frustration to Lender in meeting its commitments.  Borrower agrees that, if for any reason Borrower fails to pay when due any payment due under this Note, any amount advanced by Lender under the Deed of Trust or the amount due on the Maturity Date, or the accelerated maturity date, whichever shall first occur, Lender shall be entitled to damages for the detriment caused thereby, but that it is extremely difficult and impractical to ascertain the extent of such damages.

Borrower therefore agrees that a reasonable estimate of such damages to Lender is as follows:

4.1 In the event Borrower fails to pay any installment payment of principal and/or interest within fifteen (15) days after the same is due, then Borrower shall pay to Lender an amount equal to five percent (5%) of each such delinquent installment payment of interest or of principal and interest (“Late Charge”).

4.2 In the event Borrower fails to reimburse Lender for any amount advanced by or for the account of Lender which is due hereunder or under the Deed of Trust within ten (10) days after written notice of such advance is made by Lender to Borrower, then such unreimbursed amount shall thereafter bear interest at the Default Rate until paid, such interest to be compounded annually (“Default Interest”).  

4.3 In the event the payment of principal and accrued but unpaid interest due on the Maturity Date, or the accelerated maturity date, whichever shall first occur, is not made in full when due, then said unpaid amounts shall thereafter bear interest at the Default Rate, until paid, such interest to be compounded annually.

5. Prepayment.  Borrower may prepay the outstanding principal of this Note, in whole or in part, without payment of any prepayment fee.  

6. Miscellaneous.

6.1 Joint and Several Liability.  If Borrower consists of more than one person or entity, each shall be jointly and severally liable for the performance of Borrower’s obligations under this Note.

6.2 Time of Essence.  Time is of the essence in the performance of each provision hereof.

6.3 Notices.  All notices to be given pursuant to this Note shall be given as provided in the Loan Agreement.

6.4 Calculation of Interest.  Interest hereunder shall be calculated on the basis of a 360-day year, actual days elapsed.

6.5 Waivers.  Borrower hereby waives for itself and any party who now or may hereafter become liable with respect to this Note, to the fullest extent permitted by law, diligence, presentment, protest and demand, notice without in any way affecting the liability of Borrower and any other party who now or may hereafter become liable with respect to this Note.

6.6 Severability.  Every provision of this Note is intended to be severable.  In the event any term or provision hereof is declared by a court of competent jurisdiction to be illegal, invalid or unenforceable for any reason whatsoever, such illegality, invalidity or unenforceability shall not affect the balance of the terms and provision hereof, which terms and provisions shall remain binding and enforceable, and this Note shall be construed as if such illegal, invalid or unenforceable provision had not been contained herein.

6.7 Number and Gender.  In this Note the singular shall include the plural and the masculine gender shall include the feminine and neuter genders, and vice versa, if the context so requires.

6.8 Captions.  The captions and headings in this Note are merely for convenience and substantively are not a part of this Note.

6.9 Payment in U.S. Currency.  All sums payable hereunder shall be payable in immediately available funds and lawful money of the United States.

6.10 Choice of Law.  This Note shall be governed by and construed in accordance with the laws of the State of California.

6.11 Enforcement Costs.  In the event of (a) any action or proceeding that involves the protection, preservation or enforcement of Lender’s and/or Bondowner Representative’s rights or Borrower’s obligations under this Note (including, but not limited to, Lender’s and/or Bondowner Representative’s defense of any action by Borrower in connection with the Loan), (b) Lender’s and/or Bondowner Representative’s collection or enforcement without institution of litigation proceedings, or (c) Lender’s and/or Bondowner Representative’s participation in any proceeding which is authorized under the terms of this Note, Lender and Bondowner Representative shall each be entitled to payment, upon demand, from Borrower of all costs and expenses associated therewith, including reasonable attorneys’ fees and litigation expenses.  Borrower shall pay Lender and Bondowner Representative, upon written demand, all reasonable attorneys’ fees and expenses incurred in the representation of Lender and Bondowner Representative in any aspect of any bankruptcy or insolvency proceeding initiated by or on behalf of Borrower that concerns any of its obligations to Lender and/or Bondowner Representative under the Loan Documents, or otherwise.  In the event of a judgment against one party concerning any aspect of this Note, the right to recover post-judgment attorneys’ fees incurred in enforcing the judgment shall not be merged into and extinguished by any money judgment.  The provisions of this Section constitute a distinct and severable agreement from the other contractual rights created by this Note.

6.12 Collateral.  This Note is secured by, among other things, a Deed of Trust, Assignment of Leases and Rents, Security Agreement and Fixture Filing (the “Deed of Trust”) covering real and personal property (collectively, the “Property”) situated in Orange County, California, dated of even date herewith, to which reference is hereby made for a description of the nature and extent of the security provided thereby and the rights and limitations of Lender and of Borrower in respect of such security.

6.13 JURY TRIAL WAIVER; VENUE.  IN ANY JUDICIAL ACTION OR PROCEEDING ARISING FROM OR RELATING TO THE LOAN OR THE LOAN DOCUMENTS, INCLUDING ANY ACTION OR PROCEEDING INVOLVING A CLAIM BASED ON OR ARISING FROM AN ALLEGED TORT, BORROWER HEREBY WAIVES ANY RIGHT IT OR THEY MAY HAVE TO REQUEST OR DEMAND A TRIAL BY JURY.  VENUE FOR ANY ACTION RELATED TO THE LOAN OR LOAN DOCUMENTS SHALL BE IN AN APPROPRIATE COURT IN ORANGE COUNTY, CALIFORNIA SELECTED BY LENDER (AT THE DIRECTION OF BONDOWNER REPRESENTATIVE) TO WHICH BORROWER HEREBY CONSENTS.

6.14 Construction Loan Fee.  On the date hereof, Borrower shall pay the Construction Loan Fee to Bondowner Representative.

6.15 Limitation on Liability.  Sections 13.20, 13.21 and 13.22 of the Loan Agreement are hereby incorporated herein as fully as if set forth at length herein.

[Signature page follows]

IN WITNESS WHEREOF, Borrower has executed this Note as of the date first set forth above.

BORROWER:

EMERALD COVE, L.P., 
a California limited partnership

By:
JHC-Emerald Cove, LLC,

a California limited liability company

General Partner



By:
Jamboree Housing Corporation, 


a California nonprofit public benefit 


corporation,


Manager and Sole Member






By:
________________________



Laura Archuleta, President

ALLONGE

The undersigned, the County of Orange, California, a political subdivision and  public body, corporate and politic, hereby assigns to U.S. Bank National Association, a national banking association, all of the right, title and interest of the undersigned in, to and under that certain Promissory Note (Non-Taxable) (Note B) dated December 1, 2009, made by EMERALD COVE, L.P., a California limited partnership to the order of the undersigned, in the original principal amount of $4,541,000.

COUNTY OF ORANGE, CALIFORNIA

By:
_____________________________
Robert J. Franz, 

Chief Financial Officer
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